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Fiduciary Service 
_in New York State 


With over three-quarters of a cen- 
tury of continuous fiduciary experi- 
ence in New York State, we are glad 
to extend to banks and trust com- 
panies in other states full co-opera- 
tion in the handling of estate and 
trust problems of their clients re- 
quiring special attention in this state. 
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177 Montague St.—Brooklyn Greater New York &% 
New York Office—26 Broad St. 


One of the oldest Trust Companies in the United States 


New York Escrows 


If you have any documents pertaining to New York real 
estate to be placed in escrow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 


For over fifty years, we have been closing real estate 
contracts for our clients and have acquired the necessary 
experience to solve the various difficulties that ofttimes arise 
in connection with real estate. 


Title Guarantee and ‘Trust Company 


176 BROADWAY IN 175 REMSEN STREET 
NEW YORK pa BROOKLYN 
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Your Problems in Time 
of Uncertainty 


City Bank Farmers Trust Company, in its 119 years of 
experience, has dealt with the problems of managing 
property in its various forms during four periods of war- 
time uncertainty. 


Even in the best of times those problems are difficult. 
They require time, experience and judgment. But in 
these war-torn days, when a world revolution is in process 
and sovereign states, centuries old, are being destroyed, 
such problems demand experience and organization. 

The long and varied experience of City Bank 
Farmers Trust Company, which has served successive 
generations during the trying times of the past, can be 
called upon today and will be available in the years to come. 


EXECUTOR * CUSTODIAN OF SECURITIES * TRUSTEE 
MANAGEMENT OF INVESTMENTS 


TRUSTEE * PAYING AGENT * TRANSFER AGENT 
REGISTRAR FOR CORPORATIONS 
PAYING AGENT FOR STATES AND MUNICIPALITIES 


City Bank Farmers 
cunme wr Lust Company 


Head Office: 22 William St., New York; Uptown Office: Madison Ave. at 42nd St.; 
Brooklyn Office: 181 Montague Street 


Information may also be obtained through any branch of The National City Bank of New Yerk 
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[The purpose of this section is to report factually and appraise objec- 
tively the effect of those current events and trends—both military and 
civil—which have the strongest impact on capital earnings, value and 
productiveness. A notable discussion and editorial panel provides direct 
contact with those fields of economic activity on which are dependent 
the security of investment funds. Official reports, news and research 


te 


from industrial and governmental as well as financial sources are 
reviewed currently, digested and reported by panel members, with 
collaboration of outside authorities. 

Through this forum the threads of common interests are brought 
together from the key lines, for constructive criticism and understand- 
ing of the relationship of economic events to the financial community.] 


PRICE CEILING OR SELECTIVITY 
—For almost three months the House 
Banking and Currency Committee has 
been wrestling with the hydraheaded 
monster of price control, with the gen- 
erai conclusion that it is a necessary 
evil in war-time. Broadly, the issue is 
now resolved into the question of 
whether selective price control, or a 
general price ceiling plan (as advocated 
by Baruch) should be pursued. The 
general ceiling plan provides that the 
whole price structure, including wages, 
fees, commissions, retail prices, whole- 
sale prices, etc., should be frozen as of 
one date, and that changes in such 
prices should subsequently be made 
only with the approval of the admin- 
istrator. Selective control, on the other 
hand, starts with the entire system un- 
controlled and prices are put under 
control only as particular ones get out 
of line. 

The arguments advanced in favor of 
the Baruch plan include: the close in- 
ter-relationship between prices, the dif- 
ficulty of recovering all profits through 


the excess profits tax, administrative 
simplicity, and the allegation that selec- 
tive price control would be unjust and 
confiscatory to the controlled indus- 
tries. At first glance these arguments 
appear very attractive, but a closer 
analysis indicates the inadequacy of the 
scheme. 

The basic arguments against the 
Baruch plan include the following: it 
does not eliminate the basic pressure 
for high prices; it assumes the desir- 
ability of maintaining pre-war price 
relationships although the underlying 
conditions which may have given these 
relationships some significance have 
changed; it assumes the existence of a 
price structure determined by natural 
law and overlooks completely the high- 
ly artificial nature of many prices even 
in peace time, and the enhanced value 
or need of certain goods for war use. 

The administrative burden of super- 
vising industry, large and small, in all 
its price relationships is a stupendous 
one. Fixing all the estimates of cost 
does not mean that the final price will 
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be kept from rising. There are many 
estimates of cost which cannot be con- 
trolled, including overhead, labor turn- 
over, recourse to high cost substitute 
products, interference with the flow of 
supplies, etc. The assumption that 
prices will fluctuate below the fixed 
maximum is illusory. The underlying 
pressure will force prices up to the 
maximum and inevitably a universal 
system of rationing, with all its cumber- 
someness and injustices, will have to be 
adopted. Finally, the sharp rise which 
has taken place to date and the sharp 
changes in price relationships which 
have attended this rise, will make it 
difficult, if not impossible, to revert in 
all cases to the prices prevailing say, 
six or eight months ago, while a freez- 
ing of the present price structure would 
be unfair to all industries or groups 
which have patriotically refrained from 
participating in the price raising orgy 
which has characterized certain sections 
of the economy. 


Congress should adopt immediately 
a bill authorizing an Administrator or 


a committee to fix prices in cases where 
necessary, and this would apply partic- 
ularly to the war industries, products 
with disturbed foreign markets, basic 
necessaries of life, and rents in defense 


areas. Agricultural as well as indus- 
trial prices should be subject to this 
control. These powers are essential to 
round out the war controls which have 
already been authorized, to prevent un- 
necessary price rises in food and clothing 
products, and profiteering on the part 
of those business men who have not been 
fully willing to cooperate with the pro- 
gram to date. Further delay can only 
be accompanied by further, perhaps 
irreparable, damage. 


EXCESS RESERVES — The increase 
in reserve requirements to the maxi- 
mum allowed by law represents a token 
gesture on the part of the reserve auth- 
orities. As a result of this change, 
reserve requirements have been in- 
creased by approximately $1.2 billion 
but excess reserves still aggregate ap- 
proximately $4 billion. In light of the 
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huge volume of member bank deposits 
—$46 billion as compared with $33 bill- 
ion in 1929—and in light of the tre- 
mendous expansion still possible on the 
basis of existing excess reserves—more 
than $20 billion—, it is clear that a 
substantial base for inflation still ex- 
ists. The potential expansion could be 
reduced by a reclassification of cities 
with consequent increase in reserve re- 
quirements. 


The main effect of this move will be 
psychological. The reserve authorities 
have now exhausted their powers to in- 
crease reserve requirements, and hence 
further powers will have to be granted 
if this instrument of control is to be 
used in the future to limit the expan- 
sion of credit. However, it seems un- 
likely that the Treasury will permit 
the exercise of such new powers, even 
if granted by Congress, to any signifi- 
cant degree so long as huge government 
deficits remain to be financed. 


This step is one in a series being 
taken by the administration to curb in- 
flation. Other measures have included 
the new tax bill, the sale of tax antic- 
ipation notes, the sale of defense sav- 
ings bonds and stamps, and the pro- 
posed price controls. However, the 
basic source of inflation, namely the 
huge government spending for defense 
needs, has not been affected by this 
measure. 


LIMITED DIVIDEND FALLACY — 
The United States, having assumed the 
responsibility of becoming the “Arsenal 
of Democracy,” can have but one pri- 
mary objective—to produce the maxi- 
mum amount of war material in the 
shortest period of time. This goal 
should always be kept in mind, and 
legislation and policies adopted by the 
Government should be measured against 
it. If it is found that a new proposal 
does not contribute to the accomplish- 
ment of this objective, but, on the other 
hand, could slow up production, then 
the prima facie evidence is against its 
adoption. This is the necessary verdict 
in the case of recent proposals that 
have been made to limit profits. 
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Rep. Vinson has proposed a 7 per 
cent and Rep. Gore an 8 per cent limita- 
tion on defense contracts. Morgen- 
thau’s proposal that all earnings in ex- 
cess of 6 per cent on invested capital 
be considered excess earnings and taxed 
at 100 per cent is even more drastic. 

These proposals imply that armament 
profits, generally, are exorbitant, which 
does not appear to be the case. Inves- 
tigations show that in the large major- 
ity of corporations, profits are reason- 
able-to-low, and in some cases there are 
actual losses on armament business. In 
addition, non-defense industries have 
profited to date almost as much as de- 
fense industries. Moreover, the Treas- 
ury’s statistics show that, of the 178,935 
corporations with net income in 1937, 
about 40 per cent had an average net 
worth of less than $12,600. Based upon 
Morgenthau’s proposal, the average 
maximum profits retained by these com- 
panies would be less than $760 yearly. 
The unfavorable effects of such a pro- 
fit limitation upon these companies is 
obvious. 

That the technical difficulties of cap- 
ital valuation required under the Mor- 
genthau proposal are insuperable is 
clearly shown by years of unsuccessful 
effort to determine the invested capi- 
tal of railroads and public utilities. 
This difficulty has prevailed despite the 
better accounting records of these util- 
ities, which are usually more adequate 
than those for industrial firms. 

These proposals strike one of the 
basic concepts we are fighting to de- 
fend. Higher taxes cannot be avoided 
if a reasonable balance is to be main- 
tained between expenditures and re- 
ceipts of the Government. The year 
1942 is an election year, and, to be real- 
istic, it must be assumed that a heavy 
burden will fall again upon corpora- 
tions and individuals of better-than- 
average income. But this can be ac- 
complished and also higher revenues 
obtained by direct and wise measures 
that will not threaten failure of our 
main objective—to produce the maxi- 
mum amount of war material in the 
shortest period of time. 

To make a machine run more effic- 
iently, it should be carefully adjusted 
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and oiled—not unconsciously sabotaged 
with a “social reform” monkey-wrench 
dropped carelessly in the defense gears. 


THE PROBLEM CHILD—As if the 
difficulties of conversion of productive 
capacity from peace to war goods and 
critical material shortages were not 
enough in the current race against the 
twin enemies of Nazism and Time, 
American labor disputes are sabotaging 
a large share of our defense effort, prin- 
cipal offender being the jurisdictional 
strike. Work stoppage by even a few 
hundred men, at such key points as Hills- 
dale, Cleveland and Kearny, can stop 
the nation’s entire production line for 
certain urgently needed armaments. We 
have witnessed many of these which could 
not have had a more crippling effect 
if they had been planned by enemy. 
agents—instead of, as the reports go, 
by a few racketeers in union officialdom. 


Meanwhile, we are treated to a three- 
ring circus: on each side the rival labor 
organizations timidly trying to placate 
all groups within their ranks for fear of 
losing membershp, and in the center the 
government—like a nervous equestrian 
—endeavoring to ride both horses for 
fear of losing political support of either. 
The forgotten man is the honest, patri- 
otic and able American working man who 
would just like to get on with his job, 
find at least a minimum of security and 
see opportunity for advancement in ac- 
cordance with his worthy efforts. 


Before Congress can ask the working 
man to produce for “the preservation of 
freedom” they would do well to assure 
truly representative freedom within his 
own daily sphere. The good work that 
some locals or unions are doing is being 
damned by the highjacking and dictator- 
ial methods of the self-annointed “sav- 
iours” who are simply self-perpetuating 
and greedy. And before management 
turns a deaf ear to wage and other de- 
mands, they will have to offer some pro- 
gram by which assurance can be given 
of peace as well as war employment, and 
of opportunity for betterment as and 
when conditions stabilize and profitabil- 
ity improves. They may find it desir- 
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able to take a page from the employee 
representation plans of such concerns as 


Nunn-Bush Shoe Company, American 
Rolling Mill, McCormick & Co. and 
others, as a means of providing democ- 
racy in industry. 

The importance of the time element 
in defense, and of mutuality of interest 
in private enterprise demands that im- 
mediate steps be taken to bring harmony 
of action between labor and the indus- 
trial machine. It is a personal blessing 
to every real American that we have here 
the greatest supply of modern tools; the 
hook-up of these products of past labor 
with their fullest use by present labor 
can make an unbeatable combination. 
Either one is of little use without the 
other. 


EXTENSION OF SOCIAL SECUR- 
ITY—It has long been recognized that 
our Social Security program is incom- 
plete. Many groups (including agricul- 
tural workers, domestic workers, self- 
employed persons and casual labor) are 
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excluded, and not all types of benefits 
are provided—(e.g. disability insurance 
and medical care). The administration 
now suggests that the insurance be ex- 
tended to cover these groups and that 
the monthly payroll tax be increased. 
The proposed plan is also intended to 
check a wartime inflation and to estab- 
lish a reserve to be used in the post-war 
period as a cushion against possible de- 
pression. The creation of a backlog of 
purchasing power for the post-war pe- 
riod is of course more related to unem- 
ployment compensation than to old 
age insurance, and while not large per- 
centagewise, would be important dur- 
ing the most crucial period of readjust- 
ment. The separation wage (see page 
365, this issue) is another aspect 
worthy of wide consideration. The in- 
crease in social security payments, 
which may aggregate in excess of one 
billion dollars annually, would un- 
doubtedly act to reduce the existing 
and expanding purchasing power, in the 
same way as other direct taxes. The 
full effect of this extension, however, 
will depend upon whether or not these 
taxes are paid out of present income or 
whether they result in a new series of 
price and wage increases. This amount 
would not, however, bulk large as an 
inflation preventative in itself. 


The aim of siphoning off purchasing 
power and simultaneously creating a 
backlog for the expected post-war de- 
pression is in the same category as 
other recent proposals for forced sav- 
ings, as, for example, the comprehen- 
sive new program in Australia. That 
such a program may have a place with- 
in a really well-rounded national anti- 
inflationary policy in the field of finance 
and prices, is clear. But the impor- 
tance of not perverting the primary ob- 
jectives of social insurance should also 
be kept in mind. Social insurance 
should be the first consideration; re- 
duction of inflation possibilities should 
be secondary, and as part of a consis- 
tent and sound fiscal policy. England 
too is considering changes in its sys- 
tem of social insurance. There, how- 
ever, the procedure has been to appoint 

(Continued on page 425) 
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The Shift from Peace to War — 


Maximum Production in Minimum Time 


Synopsis of Report of October Meeting 
Capital Economy Panel of Trusts and Estates 


HE time factor is the basic element 

which makes the diversion of mat- 
erials from non defense industries nec- 
essary in the war economy. If ample 
time were available, resources could be 
organized leisurely and only a moder- 
ate impact would be felt by these indus- 
tries. But a mechanized war is dynam- 
ic. While not yet at the shooting stage, 
the United States has ordered its pro- 
ductive facilities into the battle line. 
Vast quantities of war goods are need- 
ed within short periods of time. As the 
war is intensified, the amount of goods 
needed is increased while the time avail- 
able is reduced. 


In determining allocations, however, 
defense work cannot always be placed 
ahead of all civilian work. Exceptions 
must be made for those industries 
which are essential to the health of 
the community or those situations which 
would affect the morale on the home 
front—special dispensation must often 
be made for small companies or for 
one industry towns. The award of or- 
ders for aluminum canteens, canteen 
cups and meat cans to factories in Man- 
itowoc, Wisconsin, illustrates this type 
of exception. Thus the likelihood of 
priority unemployment tends to slow 
up the transition from peace to war. 

Those industries using various metal 
products will be the most severely af- 
fected by priorities. The curbs on pro- 
duction of automobiles, refrigerators 
and other electrical equipment, zippers, 
and building are indicative of the cur- 
tailments which lie ahead and which 
will become larger as time goes by. Al- 
though many large companies can shift 
more readily to defense work than small 
business and hence have received most 
of the orders to date, the recent an- 
nouncements of lay-offs in the automo- 
bile industry indicate that a complete 


substitution of defense work cannot be 
made overnight even in big business. 
In Germany, the reverse procedure was 
followed. Early in their war prepara- 
tions subcontractors were given a great 
deal of attention and received many 
orders which educated them in the han- 
dling of war orders. As part of this 
educational campaign, prime contrac- 
tors were required to subcontract or- 
ders even though they could be handled 
entirely by their own plant. The time - 
element has made it impossible to fol- 
low the same procedure here. 


Function of Priorities 


In the application of priorities there 
are two broad alternatives; either the 
total number of finished products to be 
produced can be limited (as in the case 
of automobiles) or the supply of raw 
materials available for a designated 
product can be limited and the manu- 
facturer of that product be allowed to 
produce as many units of civilian goods 
as is possible from that limited supply. 
In any case, where this latter procedure 
is possible there appears to be good 
grounds for giving the American man- 
ufacturers an opportunity to exercise 
their ingenuity to achieve as large an 
output as possible with the limited re- 
sources made available to them. 

The recent proposal by J. W. Fraser of 
Willys-Overland Motors is a good illus- 
tration in point. He suggested that if 
each of the automobile companies were 
permitted to produce only their lightest 
weight cars, there would be an estima- 
ted saving of almost half a billion 
pounds of raw materials, in addition to 
which there would be a large amount of 
factory facilities, tools and men re- 
leased for defense output. However, 
special problems of supervision would 
arise when a plant produces both parts 
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for replacement (with high priority) 
and new equipment (with low priority). 


In order to reduce the curtailment 
which would be necessary as a result 
of the impact of priorities and to ach- 
ieve a maximum output of defense 
goods, a broad, comprehensive program 
must be instituted. Among the steps 
suggested to implement this program 
these are of major importance: 

a) A complete and continuing inventory 
of available materials, men and plant 
facilities 

b) Intensive use of present facilities 
and labor (e.g. longer working week 
or more shifts; extension of subcon- 
tracting or pooling of machines, raw 
materials, ete-—Cf. York plan.) 
Stimulus to expand supplies through: 
subsidies, guaranteed prices, govern- 
ment financed plant expansion, 
amortization provisions 

d) Expansion in imports 

e) Better utilization of existing supplies 
through conservation measures, sub- 
stitutes, simplification, and standard- 
ization. 

f) Controls over inventories 

g) Intensified retraining programs for 
labor 

Until recently only faltering steps 
have been taken to achieve maximum 
possible output. The problem must be 
attacked vigorously on all fronts. All 
ideas of “business as usual’ must be 
abandoned. Defense has the first prior- 
ity on all our efforts and the objective 
of achieving the maximum defense out- 
put must be stressed, even though this 
increase takes place at the expense of 
certain groups in the nation. 


Price Control 


COMPREHENSIVE survey of “British 

War Time Price Control” was made 
by Dr. Jules Backman of New York Uni- 
versity in Dun’s Review for August 1941. 
In addition to the overall picture, thumb- 
nail sketches are given for controls of cop- 
per, lead, and zinc; aluminum; textiles; food 
products; iron and steel; and retailing. A 
time schedule of the major steps in control 
and a comparison of price movements in 
World Wars I and II are also included. Dr. 
Backman concludes: 


“The British Government has devised a 
wide variety of techniques to keep prices 
from rising too sharply. It is clear, how- 
ever, that price control has not prevented 
rising prices, although it undoubtedly has 
kept these rises to within narrower limits 
than would have been the case in the ab- 
sence of such control. 


“A major and unavoidable reason for part 
of the price advances permitted is found in 
the dependence upon imports, the costs of 
which have risen sharply. However, an ad- 
ditional contributing factor has been the 
wage-price spiral in evidence for some time. 
The rises in the prices of many domestically 
produced products, such as coal, can be at- 
tributed to this latter factor. 


“As the second year of the war draws to 
its close, the British Government is taking 
stronger measures to limit the further rise 
in retail prices, which would be anticipated 
as a result of the deep cut in available new 
civilian supplies. The Keynes plan to cur- 
tail consumers’ purchasing power should 
modify one of the most important pressures 
leading to higher prices and is expected to 
be an important contribution toward price 
stability.” 
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Is Capitalism Condemned? 


The “Social Corporation” as Antidote to 
Post-War Socialization and Unemployment 


LOUIS MARLIO 
Brookings Institution, Washington, D. C. 


Here is a challenge to all who believe in the system of private enter- 
prise and initiative, and a forceful answer to the “defeatists” of capitalism, 
from one of the great industrialists of Europe who has seen at first hand 
how a perfectly good system can slip into the hands of political bureau- 
cracy. This critical appraisal of the dangers of apathy, resignation and 
social irresponsibility on the part of the managers and owners of the “tools 
of production”—or capital—also charts the means by which the benefits of 
democratic business may be extended and its shortcomings corrected to 
meet the great post-war problems. The author has been general manager 
and chairman of the French Aluminum Co. and chairman of the Inter- 
national Aluminum Cartel from 1926 to 1938; professor of economics at 
leading universities in France and author of “The Future of Capitalism” 
and the recent Brookings study: “A Short War through American Indus- 


trial Supremacy.”—Editor’s Note. 


RECENTLY took part in a confer- 

ence with a number of manufactur- 
ers, economists, government officials and 
representatives of labor organizations. 
The purpose of the meeting was to study 
the best means for avoiding a period of 
extensive depression and an intense un- 
employment crisis after the war. Sev- 
eral government representatives express- 
ed the opinion, among many others, that 
the capitalist system was condemned for- 
evermore and would not rise again after 
the war. In the face of this dogmatic 
statement certain representatives of in- 
dustry raised a rather feeble protest 
which appeared to me to indicate that 
they were not fully convinced of the ex- 
cellence of their position. 

I admit to surprise not to see more 
vigor and conviction on the part of the 
representatives of the capitalist system, 
in this land whose greatness and wealth 
were produced by free enterprise. I do 
not share their hesitation at all and 
assert very firmly that the capitalist 
system probably faces a period in which 
it can and will give ample evidence of 
its solidity and efficiency. My belief is 
based on three reasons: 

There is no perfect economic system, 
or rather, there is no economic system 


which fulfills the conditions of being 
largely productive and at the same time 
sufficient to satisfy the desire for equal- 
ity so deeply engraved in the hearts of 
men. In order to obtain the maximum 
of efficiency it is necessary to give the 
individual the largest possible profit. 
The more the profit, the less is this sen- 
timent of equality satisfied. It would be 
proper to ask if a just division should 
take into account, in greater or less de- 
gree, the individual’s contribution as 
measured by his production, or simply 
the equal needs of men. In either case 
the capitalist system can benefit from 
the failure of all the economic systems 
which the ingenuity and vanity of man 
have tried to substitute in its place dur- 
ing the last twenty-five years: Com- 
munism, Fascism, dictatorship, govern- 
ment control. All these systems have 
failed and have furnished only tempor- 
ary sedatives for the ills of man, but 
have not succeeded in curing the sickness 
of humanity. 


Ill Effects of Monopoly—or Other 
Controls 


T is rather curious that the capitalist 
system is accused of the present dis- 
tressed condition of the world, whereas 





348 


in fact it is the various governments 
which have placed the capitalist system 
in a position in which it cannot function, 
either through a consuming desire for 
dictatorship, through pressure of nation- 
alism, for demogogic purposes or sim- 
ply through ignorance. (This is dis- 
cussed in detail in a recent publication.*) 


Actually, capitalism based on individ- 
ual initiative, on the free circulation of 
men, materials and ideas, on effective 
competition, on the selection of the best 
enterprises by the elimination of the bad 
and on freedom of prices, assures the 
balance of the whole world. The system 
can function only if these conditions ob- 
tain. In trying to solve their difficulties, 
both economic and social—which were 
in no way related to capitalism—the gov- 
ernments of the world devised all sorts 
of measures to attain ends which were 
diametrically opposed to each other and 
which resulted in preventing the capital- 
ist system from functioning efficiently. 


The means employed were varied: 
planned economy, obligatory cartels, fis- 
cal or social legislation, government con- 
trol, etc. These measures had the effect 


*The Fate of Capitalism, Paris, Flammarion, 
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of subordinating individual initiative to 
mass production, of inhibiting free trade 
by creating veritable barriers at the 
frontiers of countries, of reducing com- 
petition by administrative regulations, 
of limiting instead of increasing the 
trading area of nations, of fixing prices 
at levels which did not correspond to 
the balance between production and con- 
sumption, of preventing price changes 
which constitute the regulator of the en- 
tire system. We are now witnessing the 
disastrous results: a closed economy, im- 
poverishment, hate and war. 

There is a final reason for anticipat- 
ing the return of the capitalist system. 
Post-war economic conditions will necess- 
itate a considerable increase in economic 
activity. The abolition or the reduction 
of the restraint on international com- 
merce—a condition indispensable to any 
future peace—which was proclaimed by 
Messrs. Churchill and Roosevelt will re- 
sult in a considerable decrease in the 
cost of living and an increase in con- 
sumption. 

The needs of the people of the entire 
world which were unfulfilled during the 
war and even during the pre-war period 
in the totalitarian countries will have to 
be met. Europe will have to be recon- 
structed, its cities rebuilt, its railroads 
repaired, its industrial plants renewed. 
Countless business enterprises which 
have been deferred for the last twenty 
years in Europe as a result of conditions 
of political, commercial and financial in- 
security will have to be reestablished. 
For example, the electrification of the 
railroads of central Europe has been 
postponed indefinitely because of fear of 
the war. Nevertheless this project is 
beneficial both from a technical as well 
as a financial point of view. 

If the treaty of peace is concluded on 
a solid economic basis and is not a poor 
armistice as was the Treaty of Versail- 
les, then the economic prospects are de- 
cidedly favorable. 


The Fear of Economic Depression 
and Unemployment 


HE problem should not be one of 
creating jobs to absorb the unem- 
ployed, but of finding sufficient workmen 
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to produce essential commodities. At 
the very time when it is necessary to 
meet growing demands and provide mass 
production, the free enterprise system 
can give the maximum in returns. The 
role of governments in the post-war per- 
iod must be to facilitate the play of free 
enterprise instead of trying to create 
controls. 

There are certain disadvantages in the 
modern economic system, some of which 
are inherent in “laissez-faire” capital- 
ism. These disadvantages are not too 
numerous and can be countered by the 
normal effects of financial legislation 
and the regulation of corporations and 
monopolies. 

However, there is a problem in modern 
economy which is infinitely more serious 
and which is more common to all econ- 
omic systems, whether they are commun- 
ist, fascist or Nazi, whether they stem 
from a planned economy or from unre- 
stricted capitalism. That problem con- 
cerns the increasing severity of crises 
and chronic unemployment as a conse- 
quence of technological and mechanical 
development. 

I am not opposed to a system of mech- 
anization which results in obtaining the 
maximum of production and profit by 
the division of labor—the greatest of all 
modern discoveries. It is this system 
which permits humanity to accomplish 
the greatest progress, which gives dem- 
ocracy its greatest support by permitting 
the worker to acquire increasing comfort. 
It is the system which permits sales and 
consumption to multiply tenfold, a hun- 
dredfold, while at the same time the 
population is only doubled or tripled. 


Tendency toward Over-Production 


HIS process has its faults, however. 

With the increase in the technical 
unit of production (blast furnaces, steam 
machinery, ships, power plants, paper 
mills) it becomes more difficult for pro- 
duction to adapt itself to consumption. 
The installation of each monster unit up- 
sets the pre-existing balance. On the 
other hand, mechanization carries in it- 
self another serious cause for over-pro- 
duction. When a manufacturer finds it 
necessary to replace a worn machine, he 
consults a producer of machines who fur- 
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nishes plans for one having the same 
productive capacity. The producer 
points out all the advantages which his 
machine has over the older one. At the 
same time, however, he points out that 
if the manufacturer employed a unit 
twice as powerful, his production cost 
would be decreased in a still greater pro- 
portion. The manufacturer generally 
orders the powerful machine, utilization 
of which is to his advantage only on 
condition that it works full time, which 
in turn creates a surplus on the market. 

This phenomenon becomes more and 
more characteristic as the size of busi- 
ness enterprises increases, as individual 
capitalism diminishes. In the capitalism 
of pre-war days, still so widespread in 
this country, the employer is the owner 
of his business. He does not make new 
investments unless he is absolutely con- 
vinced that expansion will be profitable. 
The desire to conserve what he possesses 
is a very effective guaranty against the 
danger of a hasty or speculative devel- 
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The director of a corporation, 
however, is generally owner of only a 
part of the shares and finds himself more 
tempted by plans for the future. 
Finally, in a government project, the 
director makes no financial reimburse- 


opment. 


ment for losses. He is more concerned 
with the political importance of the un- 
dertaking than with the amount of the 
profits or savings that might be realized. 
I have personally seen this state of af- 
fairs in Soviet Russia, in which govern- 
ment employees, whose duty it was to 
study a plan, were never satisfied with 
the propositions submitted and favored 
projects three or five times greater. 
Under government works those who pro- 
vide most of the money—the large tax- 
payers—are still further removed from 
effective control than are most corporate 
stockholders. 


Accentuation of Economic Crises 


HE greater the mechanical develop- 
ment, the greater the importance of 
the “capital goods” industries as com- 
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pared to those producing consumers 
goods directly. In France it was esti- 
mated a few years ago that all the prim- 
ary producers and their associated in- 
dustries represented more than 25% of 
the total industrial activity. In Amer- 
ica, where machinery is still more high- 
ly developed, it would be a much higher 
percentage. 


However, when an economic crisis 
occurs, the purchase of consumers goods 
diminishes in only a moderate propor- 
tion, about 5% or 10%. The businesses 
which produce consumers goods reduce 
their production in the same proportion. 
But they immediately cease to buy ma- 
chinery for normal expansion and for 
replacement of the worn-out machines, 
which are replaced instead by those 
which are idle. Instantly the production 
of the factories which produce machines 
is reduced 50, 70 or even 90%. For ex- 
ample, in France the crises of 1932 to 
1936 caused the orders for heavy electri- 
cal material to decrease in the propor- 
tion of 100 to 22, orders for locomotives 
from 250 to 10. 


When a slight improvement in con- 
sumption indicates that the crisis is near- 
ing its end, the manufacturers of con- 
sumers goods find that they do not have 
the necessary equipment to satisfy even 
a slight increase in demand and are even 
obliged to replace immediately a large 
part of their worn or out-moded equip- 
ment. Immediately the factories which 
manufacture machines receive orders in 
considerable quantities. Thus, while the 
factories which supply the direct needs 
of consumption suffer only moderate 
shocks, the machine industry suffers a 
very considerable shock because there is 
always a lag on its level of production 
above or below the normal variation of 
consumption. This results in further 
sharp seasonal unemployment and accen- 
tuates the rise or fall of the business 
cycle. 


Taking the average of four countries 
(Germany, France, United States and 
England) the production of consumers 
goods diminished from 1929 to 1933 by 
11%, that of durable goods 35%. The 
decrease was greatest for metallurgical 
products (48%), mechanical construc- 
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tion (52%), industrial construction 
(63%), shipping (82%). 

At the time of the recovery the op- 
posite phenomenon occurred. In Eng- 
land from 1932 to 1936 the increase of 
total production was 39%, but that of 
consumers goods was only 15%, while 
that of machines was 64% and that of 
metallurgical products 100%. In Japan 
the increase of total production was 55%, 
but that of consumers goods was nil, 
while that of durable goods reached the 
figure of 109%. 

These figures show that it is indeed a 
general phenomenon, which manifested 
itself with even greater intensity in the 
United States during the severe depres- 
sion of 1929-1937. To realize this fact, 
consider the extensive reduction in or- 
ders to the electrical, machine tools and 
shipbuilding industries. 


Increase of Chronic Unemployment 


F mechanization is justified, it should 

bring about reduction in the cost of 
production, with resulting decrease in 
selling price or increase in profits which 
will bring more production and employ- 
ment of other workers. It is necessary 
to produce additional machines to meet 
the increase in consumption, and to re- 
new periodically the high-speed machines 
which frequently have a life of only two 
or three years. This explains why, for 
nearly 150 years, a relative balance ex- 
isted between labor and the machine, 
troubled only by a few depressions of 
limited duration which served really as 
regulators of the economic balance of 
the world. 

If mechanization was too rapid, it was 
slowed up and then stopped by the drop 
in wages and the rise in interest rates. 
If mechanization was too slow, the rise 
of wages and the drop in interest rates 
caused business enterprises to replace 
men by machines. 

But for the last twenty years the reg- 
ulator of production has not functioned 
because the abnormal and _ extensive 
shocks of two world wars and their con- 
sequences — armaments, war expendi- 
tures, reconstruction, reparations—could 
not be absorbed in a few years. Pre- 
cision instruments cannot function dur- 
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ing cyclones, and the same holds true if 
governmental action is exercised to pre- 
vent economic regulators from function- 
ing freely. 


The increase of economic crises and 
chronic unemployment is not caused by 
the capitalist system—it is found in all 
modern economic systems. Totalitarian 
systems, however, conceal its manifesta- 
tions in various ways: decrease of food 
supplies given to the inhabitants, em- 
ployment of the population in useless 
public works and in non-productive 
armed forces—or “labor battalions.” 


It is nevertheless true that the cap- 
italist economy, being based on technol- 
ogical progress, as are all other modern 
economies, cannot ignore its consequences 
and should seek the means of remedying 
its disadvantages. A complete economic 
system is not simply a method of pro- 
duction; it is equally a method of dis- 
tribution and cannot ignore the social 
circumstances to which it gives birth. 





The Managerial Role 


N the classical capitalistic system pro- 

duction was accomplished by the col- 
laboration of three elements: the pro- 
prietor of the enterprise, the capitalist 
who advanced the necessary money, and 
the worker who executed the material 
task. Today, as a result of the develop- 
ment of the system of the stock corpor- 
ation, production is accomplished by the 
collaboration of four parties: the owner- 
shareholder, the creditor, the technical 
management, and labor. The manage- 
ment finds itself in an intermediary pos- 
ition between the owner and the worker 
and is at the same time on a salary basis 
and interested in profits. When a depres- 
sion occurs the shareholders can only 
wait patiently for the end of the crisis 
to obtain a renewal of dividends. The 
management usually maintains its posi- 
tion, though somewhat restricted; capital 
continues to receive interest for money 
loaned as long as business does not fail; 
the worker who is not needed is dis- 
charged. It has been explained to the 
laborer that there are two kinds of un- 
employment crises: the cyclical crisis 
which comes every seven to ten years 
and allows for the absorption of excess 
products prior to a new period of pros- 
perity; and the technological crisis which 
results in the decrease of employment as 
a consequence of a scientific discovery 
which, it is explained, opens new oppor- 
tunities to workers in other fields. This 
reply appears to me to be wholly insuf- 
ficient. 


Technological or Seasonal 
Compensation 


ROM the normal point of view, if the 
manufacturer who is obliged to re- 
duce his production retains his empty 
factories and unused machines and con- 
tinues to pay the interest due on bonds, 
he should render a comparable service 
to his workmen. One cannot see why he 
should suddenly stop paying the work- 
men, whose services are necessary to de- 
rive valuable products from his plant and 
equipment. 
How will the worker live during this 
intermediary period? Will he receive 
unemployment compensation paid by the 
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state, by the company, or by the indus- 
try to which he belongs? Will this com- 
pensation be given upon condition that 
the worker will continue to be unem- 
ployed or upon condition that he works 
if given the opportunity? Will he re- 
ceive at the time of his discharge an 
indemnity in the form of a “dismissal 
wage?” 

A technical worker in an industry is 
not apt readily to find a place in another 
industry. A good blacksmith is not a 
good electrician. How will professional 
readjustment be accomplished? A die- 
caster in the State of New York may be 
told that there is work in Texas. Will 
he be capable, without great expense and 
many difficulties, of transporting himself 
to another state with his family and his 
children, who themselves, perhaps, have 
employment in the present locality? 

For twenty-five years all governments 
have been seeking the answers to these 
problems by various means: social insur- 
ance, indemnities, control of industry, 
public work, etc. Up to the present time 
the results have not been very brilliant, 
and the proposal for meeting the post- 
war readjustment by a faster public 
works program is not reassuring to 
either the system of free enterprise or 
freedom of employment. 


Public Control or “Social Corporation” 


T the conference referred to in the 

beginning of this article, major dis- 
cussion concerned whether or not it 
would be advisable, after the war, to 
maintain the public control over indus- 
try which is indispensable in time of 
war. I was agreeably surprised to hear 
a representative of the largest labor 
union energetically demand the rapid and 
even immediate suppression of such con- 
trol and its replacement by a mixed pro- 
fessional organization which would bring 
the producers and the workers into di- 
rect contact. 

I developed the same idea in France 
in 1937 and in 1938 and noted likewise 
that after the experiment of the govern- 
ment known as the “front populaire” 
the most informed elements of the Gen- 
eral Confederation of Workers approved 
my ideas in numerous cases. I believe, 
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in fact, that there is great opportunity 
in the development of these direct con- 
tacts between employers and laborers, 
upon condition of taking certain pre- 
cautions and placing certain limits on the 
ambitions of these new organizations. 

In order to give this practical colla- 
boration of producers and workers a solid 
and durable basis, I proposed the crea- 
tion of permanent organizations to be 
known as “social corporations.” 

How should these “social corporations” 
be constituted? By the union of the em- 
ployers and the workers of an industry, 
or if one prefers, of all employer syn- 
dicates and labor unions in the same in- 
dustry. Such “corporations” could be 
national, regional or local. What would 
be their object? To solve the difficulties 
which arise between employers and lab- 
orers and to administer the social insti- 
tutions in which workers are interested 
and to whose realization the employers 
would contribute financially. 

Among the activities appropriate to 
such corporations are: the discussion of 
working conditions, the application of a 
system of family allowances, the organi- 
zation of workmen’s housing which is 
inadequate at present. After that, the 
improvement of social security (sickness, 
old age, family obligations and unemploy- 
ment). Regulated and directed at pre- 
sent by state organizations, they are 
bureaucratic and too numerous and 
should thus be decentralized and better 
adapted to the needs of each profession 
or of each region and managed under 
conditions which would be less costly. 


Prevent Technological Unemployment 


LL technical progress should be en- 

couraged if it results in national 
efficiency and economy and a lowering of 
the cost of living, even if it has as a 
counterpart the temporary creation of a 
certain amount of unemployment because 
this unemployment would become absorb- 
ed by developments in other economic 
fields. No particular industry should be 


permitted, as is actually the case, to con- 


sider replacing its workmen by machines 
for a material profit of $100,000 per 
annum, while the cost of compensation 
allocated to workers thus discharged can 
reach $1,000,000 at the expense of the 
taxpayers. In such a case there is but 
the appearance of progress whereas act- 
ually a monetary net loss of $900,000 per 
annum results to the national economy. 


Conflicts of this kind would not occur 
if the corporations were even partially 
or temporarily responsible for the pay- 
ment of unemployment compensation. 
These professional organizations would 
be in a position to reduce, if not to elim- 
inate, both normal and abnormal unem- 
ployment. They would be much better 
qualified than the state to banish volun- 
tary unemployment, to solve the problems 
of apprenticeship and professional read- 
justment. It is easy to imagine an en- 
tire series of combinations by which var- 
ious corporations could counterbalance 
among themselves their requirements for 
apprentices or payment of compensation 
costs, according to their needs and abil- 
ities. 
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Common .-Concerns of Labor—Capital 


HE organization of the social cor- 

poration offers a practical means for 
educating the workers and the employ- 
ers and for placing realistically before 
them some of the basic problems of our 
economic life such as: 

1) The necessity of maintaining the 
principle whereby the scale of sal- 
aries and the number of working 
hours in a week are variable, in 
order to achieve the reduction of 
technological unemployment. 

The possibility of convincing the 
workers that they are more inter- 
ested than any other social class in 
the lowering of the cost of living 
and that this is more important for 
them than an increase in nominal 
wages. 

The possibility of making them 
understand that they have suffer- 
ed because of excesses in customs 
tariffs which have raised the cost 
of living and thus reduced con- 
suming power and because of the 
rigid application of the immigra- 
tion laws which increased unem- 
ployment instead of reducing it. 

There is no doubt that in any question 

of technological unemployment, direct 
discussion between employers and work- 
ers would bring out new solutions; for 
example, the increase of production by 
greater efficiency in labor or by a stagger 
system which would make the necessary 
lay-offs cause less hardship. 


That no serious contact exists between 
employers and laborers except in times 
of strikes, that is to say, just at the 
moment when they are fighting against 
each other, is an unnatural situation. 
These contacts should exist in times of 
peace, and collective discussions between 
employers and laborers should create an 
atmosphere of reciprocal confidence 
which would facilitate direct settlement 
of disagreements before they reach the 
point of interrupting business—a point 
which is vitally dangerous in times of 
world war. 


Proper Sphere of the “Corporation” 


N favoring the system of the social 
corporation I realize fully that cer- 
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tain limitations. must be imposed to as- 
sure its successful functioning. | 

The social corporation should not in- 
terfere in the management of business 
enterprises in view of the fact that cap- 
ital alone takes the market risks. The 
corporation should not go beyond the 
social domain into the domain of econ- 
omics for it does not have the qualifica- 
tions for determining the importance of 
products to the public or their sale price. 
The consumer is principally interested 
in the product, but is not represented in 
the corporation and therefore is not able 
to substantiate his point of view, which 
is in favor of lowering the cost of liv- 
ing. The encroachment of the corpora- 
tion into the economic domain would re- 
sult in an increase in the cost of living. 

A solution has been suggested: The 
participation of a representative of the 
government in the corporation. I am op- 
posed to this solution. The government 
agent is often incompetent, inconsistent 
and at times partisan and partial be- 
cause of his dependence on political fac- 
tors. On the other hand, if the govern- 
ment were given the right to participate 
in the policies of a corporation, and par- 
ticularly in its management, not much 
time would elapse before it would begin 
to make successive demands to increase 
its role in the control of the corporation 
and finally in the regulation of the en- 
tire industry. For example, in Italy, 
economic corporations which had been 
established to coordinate the efforts of 
free enterprise progressively became the 
instruments of control in the hands of 
the totalitarian state. The goal of my 
proposal is in no way to increase govern- 
ment intervention; quite the contrary, its 
purpose is to reduce government inter- 
vention by improving social relations 
between the producers and the workers. 

I believe in the future of post-war 
capitalism, particularly in this country, 
on condition that the government helps 
free enterprise instead of restraining it. 
I also believe that the inevitable disad- 
vantages of technological progress and 
mechanization which are common to all 
modern economic systems and which con- 
stitute a ransom for the immense advan- 
tages received can be reduced to a min- 
imum through the social corporation. 
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HE three greatest periods of infla- 

tion in the United States concurred 
with the three great wars in which this 
nation was engaged. The question nat- 
urally arises as to whether history is to 
repeat itself. Inevitable though infla- 
tion may appear at the present time, I 
believe that it will not develop quickly 
and that it may be largely avoided if the 
Second World War is not prolonged to 
the bitter end of utter exhaustion. 


In order that there may be common 
ground of understanding, an acceptable 
definition of inflation should be stated. 
“Inflation occurs when the volume of 
money actively bidding for goods and 
services increases faster than the avail- 
able supply; when the growth of na- 
tional income in money units is greater 
than its growth in physical units. It will 
best serve the purpose of clear thinking 
to confine the term inflation to an ex- 
cessive and dangerous general advance 
in activity and prices, which may arise 
from a variety of causes but is invari- 
ably aggravated by monetary expan- 
sion.”* In other words, inflation con- 
notes an excessive rise in the general 
level of prices and not advances in the 
cost of certain articles where unusual 
conditions may exist. 


The American people have been in- 
flation-conscious for almost a decade. 
Nearly nine years have passed since the 
liberals entered, and the conservatives 
departed, convinced that the bars were 
down and that inflation was “just around 
the corner.” The abandonment of the 
gold standard a few weeks later seemed 
to confirm their opinion. The Devalua- 
tion Act of the following January cut- 
ting some forty per cent from the gold 


From address before Trust Law Division, Amer- 
ican Bar Assn., Sept. 30, 1941. 
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content of the dollar coupled with the 
announced policy of the Administration 
to raise prices, appeared to remove all 
possible doubt that inflation was about 
to get under way. During these years 
the one thing that was most likely to 
happen — inflation —is the one thing 
which has not yet occurred. 


Counterbalance 


Inflation is possible only when the 
inflationary forces greatly offset the 
deflationary influences. The degree of . 
unemployment in the country from 1934 
to 1939 so reduced the normal purchas- 
ing power of the people as to result in 
subnormal demands for agricultural and 
industrial products. The productive ca- 
pacity of the nation, coupled with the 
loss of many foreign outlets during the 
depression years, helped to increase the 
supply of commodities. Given a reason- 
ably limited monetary circulation, prices 
are governed by conditions of demand 
and supply rather than by the value of 
the. monetary unit. It is taking the 
world a long time to realize that money 
is primarily a medium of exchange and 
not a store of value. Just as miles are 
counters of distance, dollars are counters 
of value. The ideal dollar would have 
no more intrinsic value than has a mile, 
a bushel, or an hour. 


The argument runs that conditions in 
1941 are vastly different from those in 
1934. The fact that inflation did not 
develop then is no assurance that it will 
not develop now. Moreover, if unem- 
ployment and surpluses of goods pre- 
vented inflation before, will not full em- 
ployment and commodity shortages per- 
mit inflation now? So cogent is the 
argument that most economic observers 
have accepted the prospect as the fact 
and are devoting their thoughts to the 
best methods of adjusting themselves to 
a period of substantially higher prices. 





No Historical Precedent 

It might be interesting if I were to 
trace inflation through the various 
war periods back to the American Revo- 
lution. But prevailing economic condi- 
tions are so different from those which 
obtained during those historical episodes 
that parallels would be dangerous. It 
is my opinion that the political and eco- 
nomic problems which now confront the 
world are without precedent. 

The forces which are already oper- 
ating to bring about higher prices may 
be grouped into four general classifica- 
tions although they overlap to a sub- 
stantial degree. The first two, money in 
circulation and bank deposits, have been 
inflationary elements for the past decade 
without having brought about any sig- 
nificant rise in prices. The other two, 
war activity and commodity shortages, 
have been operative for a much shorter 
period—only two years—but are gen- 
erally held accountable for the rapid 
price rises of recent months. 


I. Money in Circulation 


The volume of money in circulation 
has increased at the rate of $1 bill- 
ion annually for the past three years 
and now exceeds $10 billions. Although 
a part of this increase is due to hoarding 
on the part of Americans and foreigners, 
the larger part appears to be due to the 
increased degree of business activity 
which naturally requires a greater vol- 
ume of money. Moreover, the gold cov- 
erage held by the National Treasury is 
a factor of great significance in this 
regard. 


It is true that the American people 
are now using an irredeemable paper 
money. It is also true that the use of 
irredeemable paper money has been a 
forerunner of the most serious periods 
of inflation that the world has witnessed 
(the Continental Currency of the Revo- 
lutionary War; the Greenback currency 
during the War Betwen the States; the 
Federal Reserve currency during the 
First World War—which was redeem- 
able in gold during the war only under 
certain circumstances—are American 
examples). 

There is this most important differ- 
ence between those war periods and the 
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present one. The previous experiments 
with paper money (except possibly dur- 
ing the First World War) were necessi- 
tated by a lack of specie coverage. As 
this was a matter of common knowledge, 
the general public placed no great confi- 
dence in the value of such money. The 
present experiment is motivated by 
choice rather than by necessity. The 
Federal Treasury holds some $22 billions 
in gold, or more than twice the present 
money in circulation. As this is also 
a matter of common knowledge, the gen- 
eral public has yet to feel any appre- 
hension over the ability on the part of 
the Government to resume gold pay- 
ments at some appropriate time. 

Public confidence in the dollar is not 
easily shaken so long as this condition 
prevails and so long as the dollar has 
the reputation of being the safest cur- 
rency in the world. The only practical 
way in which the present, or even fur- 
ther, increases in the volume of currency 
can bring about a substantial rise in 
prices would be through a loss of con- 
fidence in its value, which seems most 
improbable in the light of present con- 
ditions. 


II. Volume of Bank Deposits 


The volume of bank deposit credit 
has increased nearly 80 per cent in 
the past eight years and now exceeds 
$65 billions. This tremendous reservoir 
of potential purchasing power can exert 
great inflationary influence upon prices 
if a substantial part of these deposits 
should be used to buy goods or services 
for which there may be an inadequate 
supply. The public interest in this im- 
portant regard will be best served if 
there is assurance that there is no rea- 
son to anticipate either a shortage of 
goods or a loss of confidence in the value 
of money. 

It is significant that the increase in 
bank deposits from $38 billions in 1933 
to $56 billions in 1939 did not create any 
noteworthy degree of inflation. It is ad- 
mittedly possible that war conditions in 
the ’Forties may affect bank deposits 
differently from peace conditions in the 
’Thirties, but the burden of proof is upon 
the inflationists in this respect. Until 
such time as present uncertainties re- 
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solve themselves into some sort of pre- 
dictable future, maximum liquidity will 
remain the great desideratum.  In- 
creases in the volume of bank deposits, 
like increases in the volume of money, 
are facilitating agents rather than causal 
factors in periods of inflation. 


III. Industrial Activity 


The third force now operating is the 
great activity in industrial centers aris- 
ing out of war orders. Here is the real 
danger of inflation. If war orders are 
of such magnitude as to create short- 
ages in the necessities of life, higher 
prices are inevitable unless restrained 
by legislative action. Shortages are al- 
ready apparent in some commodities and 
will doubtless develop in others as the 
war effort speeds up. But shortages 
must develop more generally than 
now seems likely, to result in what 
might be considered a true period of in- 
flation. The productive capacity of the 
nation is so great that shortages are most 
likely to develop only in those fields 
which are closely associated with defense 
work. A limited number of advances in 
these fields, however, might begin a ser- 
ies of subsequent advances elsewhere, 
starting a price spiral difficult to stop. 

If salaries and wages are raised sub- 
stantially in the war industries, an ab- 
normal demand for consumer goods will 
arise among these groups. The vicious 
spiral of higher wages, higher costs, and 
higher prices will ensue, however, only 
if such higher compensation is extended 
to the great majority of all working 
people. Large groups of workers, not- 
ably those in the white-collar class, are 
unlikely to receive higher wages because 
of the nature of their employment. In- 
deed, certain groups are almost certain 
to receive lower wages because of the 
adverse effect of war activity upon their 
earning power. The detrimental effect 
of defense priorities upon employment 
conditions in some states is further evi- 
dence of reduced purchasing power at- 
tributable to war requirements. 


IV. Shortages 


The last of the four inflationary forces 
—shortages—has already developed in 
certain commodity markets and will de- 
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velop in others as war activity reaches 
its peak. These shortages are due chiefly 
to deliberate withholding of food sup- 
plies and to protective purchasing of in- 
dustrial supplies. Some of the short- 
ages arise out of frozen commodity loans, 
notably in wheat and cotton, and could 
be largely remedied by releasing stocks 
now held off the market. Other short- 
ages are due to concentration of produc- 
tion on defense contracts with conse- 
quent reduction of normal outputs. 

It would appear that serious shortages 
in commodities and supplies are not like- 
ly to be met for a considerable period 
except in certain of the basic metals. 
Manufacturers’ stocks, merchandise in- 
ventories, and even domestic larders 
have been well filled in anticipation of 
higher prices and priority orders. The 
shortage problem is more likely to devel- 
op later in the event of a prolonged war 
than to become acute in the months im- 
mediately ahead. 

A resume of these four factors would 
warrant the conclusion that the degree 
of inflation which is generally feared 
may develop eventually but is unlikely 
to occur during the next twelve months. 
How soon it may develop thereafter will 
depend upon the duration of the war and 
the efficacy of governmental controls, 
only a few of which are yet in effect. 


Inflation Controls 


First: 
and corporate incomes. 


Increase in taxes on personal 
The present lev- 
ies do not seriously reduce the buying 
power of the multitude of defense work- 
ers whose incomes have substantially ad- 
vanced; however, the new tax rates do 
seriously reduce the buying power of the 
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middle class groups who comprise a most 
important segment of the consuming 
market. Furthermore, there is a gen- 
eral expectation that the Revenue Act 
of 1942 will impose taxes at higher rates 
and at lower exemption levels than at 
present. 

Corporate income taxes have been 
advanced to such an extent that the ex- 
ecutive heads of two great companies, 
General Motors and General Electric, 
have recently stated that stockholders 
should not anticipate larger earnings or 
higher dividends for the duration. Mr. 
Sloan stated that the outlook was for 
diminished dividends. 

Second: Increase in social security 
taxes, including a possible new tax for 
“separation wages.” The deflationary 
effect of even a 100 per cent increase in 
the 1 per cent tax for old-age benefits 
would be almost insignificant. A pro- 
vision for “forced-savings” in payroll 
deductions until a fund equal to several 
months’ salary is accumulated, to be used 
as a sort of a discharge bonus, would 
be much more effective as an inflation 
deterrent because it would require larger 
diversion of current income. The im- 
portance of higher social security taxes 
lies in the fact that they would apply 
largely against earnings which are now 
practically exempt from income taxes. 


Salesmen for Bonds 


Third: Sale of Treasury bonds, Sav- 
ings bonds, and tax anticipation notes to 
the general public. The sale of a large 
volume of these bonds is significant as 
a deflationary influence only when made 
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to that group of the public which would 
otherwise make immediate purchases of 
goods. From this aspect, the sales ap- 
pear to have been disappointing. It is 
highly desirable that the high pressure 
methods of the Liberty Loan drives be 
avoided but it is also essential that a 
more effective way of interesting the 
public in Defense bonds be devised. One 
wonders if the Treasury Department tru- 
ly appreciates the opportunity afforded 
in the number of salesmen made idle by 
defense orders and priorities. 


Fourth: Restriction of instalment 
credit terms, which reduces the buying 
power of the general public for those 
articles which are most competitive with 
war essentials. It is generally believed 
that the restrictions now in effect are 
too mild to be of deflationary signifi- 
cance. The application of more drastic 
terms, however, might so limit the mar- 
ket as to cause higher production costs. 
Control of installment credit is warrant- 
ed more on the basis of conservation of 
essential materials than on the basis of 
inflation control. 


Fifth: Further increase in the re- 
serve requirements of the commercial 
banks. Even after the recent increase, 
there remain some $4 billions in excess 
reserves. The natural desire on the part 
of the banks to keep their funds fully 
employed makes such funds available for 
private employment. Every increase in 
reserve requirements immobilizes a part 
of those reserves as an inflationary in- 
fluence. 


Sixth: General restriction of new 
issues of securities, such as prevailed 
during the First World War. New cap- 
ital would thus be denied to borrowers 
who might use it to bid up prices for 
goods to be used in non-essential indus- 
tries. 


Available Supplies 


Seventh: Availability of large sup- 
plies of wheat, cotton, butter, cheese, 
beef and pork now in storage. Prevail- 
ing prices on many of these commodities 
are all out of line with existing supplies. 
It is difficult to believe that prices of 
these commodities can reach inflationary 
levels in view of these conditions unless 
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we are to become the storehouse as well 
as the arsenal of democracy. 

Eighth: Availability of substantia! 
quantities of foreign goods, such as 
wheat in Canada, sugar in Cuba, and 
beef in the Argentine. These goods 
would quickly flow into this country in 
large volume if import restrictions 
should be lifted. 

Ninth: Priorities and rationing of 
those commodities where shortages de- 
velop. The just application of such pri- 
orities will eliminate the competition of 
buyers who seek goods for non-essential 
industries. It will further ration the 
available supplies to deserving buyers 
on the basis of national welfare rather 
than on the basis of price. It is note- 
worthy that in the one commodity in 
which the greatest shortage has appear- 
ed—aluminum—the price has been re- 
duced rather than increased since the 
war started. It is also noteworthy that 
the commodities most needed for de- 
fense contracts—the metal group—have 
shown the least advances in price. The 
farmer seems to have succeeded the in- 
dustrialist as the residuary legatee to 


the country’s estate, although it is prob- 
ably too early to probate that will. 


Tenth: Price-restriction. Like bell- 
ing the cat, everyone agrees that some 
control of prices is necessary under in- 
flationary conditions but no one wants 
his prices to be controlled. Moreover, a 
study of the price control experiences 
over the past hundred years does not 
make one optimistic over the success of 
the present proposals. 

Last: Wages. Whether the Hender- 
son plan for piece-meal control is super- 
ior to the Baruch plan for a general 
price-ceiling is highly controversial. But 
any attempt to restrict price increases 
without restricting wage increases 
seems a fallacious concession to political 
expediency. An apparent unwillingness 
to consider wage-control at the present 
time seems further evidence that price- 
control is unlikely to be successful. 


Efficacy of Controls 


These various controls will, in varying 
degrees, hold down price advances for 
a considerable period. If one could be 
assured that all eleven would be employed 
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efficiently and impartially, one might 
say that inflation can be checked almost 
permanently. Napoleon started from 
scratch with a bankrupt government, 
conducted a war on three fronts with a 
civil war at home, and avoided infla- 
tion. Even after Waterloo, France ex- | 
perienced no severe financial distress. 


It is an obvious weakness of the demo- 
cratic form of government that the im- 
position of restrictions should be diffi- 
cult of accomplishment. It would be 
too much to expect the public to comply 
with such restrictions until they are con- 
vinced of their necessity. It would be 
too much to expect the Government to 
impose such restrictions until popular 
acceptance is assured. Consequently, it 
would be unwise to anticipate the more 
drastic of these controls until inflation 
has made greater headway than at pre- 
sent. 

I believe that the solution is not in 
price-limit legislation but in control of 
the factors of demand and supply which 
determine price. The so-called “black- 
markets” of present-day England are a 
case in point. If price limits are set 
too low, goods are either held off the 
market or reach the market illegally. 
The lesson of the Eighteenth Amendment 
should not be too quickly forgotten. 


The Debt Question 


The question must naturally arise as 
to the relationship of the Federal budget 
to the prospect of inflation. Deficit fin- 
ancing does not necessarily involve in- 
flationary procedure. The orthodox 
method of financing public expenditures 
is through taxes and loans proportioned 
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to the ability of the community to pay 
tax levies. So long as loans are absorbed 
by the public, without resorting to cen- 
tral bank discounts, at reasonable inter- 
est rates, the inflationary effect is neg- 
ligible. It is only when the Government 
resorts to the sale of bonds to commer- 
cial banks, or to direct loans from the 
Central banks, or issues currency in pay- 
ment of debts, that the gates open wide 
to the forces of inflation. 

As to the corollary question of how 
high the national debt may go in safe- 
ty, the true burden is measurable more 
in terms of annual carrying cost than in 
amount of the total debt. The present 
interest charge on the national debt is 
about $1.2 billions yearly. The antici- 
pated debt increases during the next few 
years will still keep the total provision 
for interest and sinking fund redemption 
well below $2.0 billions, or less than ten 
per cent of the total Federal appropria- 
tions for the present fiscal year. So long 
as the Government can finance its defic- 
its with loans to the investing public at 
relatively low interest rates, the Federal 


debt might conceivably run as high as 
$100 billions without serious infringe- 
ment upon capacity for repayment over 
a reasonable period. 


Effect of Duration of War 


The one factor which makes almost 
gratuitous any prediction regarding the 
degree of inflation eventually to be reach- 
ed is the duration of the War. If one 
is convinced that the war will continue 
for several years or longer, he must re- 
gard serious inflation as being unavoid- 
able and should plan in accordance. If 
one believes that the war will end with- 
in the next two years, he might well 
anticipate only a moderate degree of in- 
flation which would not warrant any 
major change in his financial arrange- 
ments. 

A Gallup poll would probably show 
that most people are expecting inflation 
of rather serious magnitude. Such an 
indication would be less reliable than 
the opinions of those persons whose pri- 
vate fortunes would be profoundly affect- 
ed by inflation. If investors and in- 
vestment institutions were convinced 
that a period of substantial inflation 
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is ahead, such a conviction would be 
evidenced in the prices of high-grade 
bonds. The fact that high-grade cor- 
porate bonds (which are not artificially 
supported as Treasury bonds are) are 
selling at their all-time highs, is direct 
evidence that wealthy investors and in- 
stitutions are not apprehensive over the 
inflation outlook at the present time. 
Any generally accepted belief that a per- 
iod of substantial inflation is about to 
develop would normally be reflected in 
higher equity prices, despite the deterr- 
ing influence of regulation and taxes. 
Common stock prices throughout 1941 
have been consistently below the high 
levels reached in 1938, 1939, and 1940, 
and substantially below the high records 
of 1936 and 1937. Even more signifi- 
cant, perhaps, is the fact that common 
stocks have not participated in the rapid 
rise in wholesale commodity prices dur- 
ing recent months. 

My personal conclusion is that infla- 
tionary forces are likely to gain the as- 
cendancy only over the longer term which 
is tied up with the possible duration of 
the war. I doubt if the entire inflation- 
ary effect upon the general wholesale 
price level will exceed an advance of 
about 50 per cent based upon 1939 prices, 
which would represent a further ad- 
vance of about 25 per cent based upon 
present wholesale prices. The longer 
the war lasts, the more likely inflation 
becomes. The more severe inflation be- 
comes, the more drastic will be the sub- 
sequent deflation. As this group is more 
interested in the long term outlook, 
might it not be prudent to avoid being 
clever in trying to anticipate that which 
may not happen and which probably 
will be transitory even if it should occur? 


Celebrates Golden Anniversary 


During the past eight years the trust as- 
sets of the Trust Company of Georgia, 
which recently celebrated its fiftieth anni- 
versary, have more than doubled in value. 
The trust department is one of the largest 
and oldest in the nation and the largest in 
the State, administering more than 1,000 
active accounts. 
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RESOURCES 


Cash on Hand, in Federal Reserve Bank, and 
Due from Banks and Bankers $ 909,006,759.19 
U. S. Government Obligations 1,157,552,026.48 
Public Securities 58,342,470.96 
7,800,000.00 
Other Securities and Obligations 19,538,325.32 
Loans and Bills Purchased 520,529,278.57 
Credits Granted on Acceptances 4,760,137.53 
Accrued Interest and Accounts Receivable 8,259,492.84 
Real Estate Bonds and Mortgages 1,774,880.17 


2,687,563,371.06 
Bank Buildings 11,012,624.19 
Other Real Estate : 1,349,841.25 


Total Resources $2,699,925,836.50 


LIABILITIES 


Deposits $2,388,555,610.60 
Checks Outstanding 13,024,435.42 


$2,401,580,046.02 
Acceptances $7,814,805.31 
Less: Own Acceptances Held for Investment 3,054,667.78 


4,760,137.53 
Liability as Endorser on Acceptances and 
Foreign Bills 79,600.00 
Foreign Funds Borrowed 203,400.00 
Dividend Payable October 1, 1941 2,700,000.00 
Items in Transit with Foreign Branches and Net 
Difference in Balances Between Various Offices 
Due to Different Statement Dates of Some 
Foreign Branches 2,374,525.16 
Miscellaneous Accounts Payable, Accrued Taxes, ete. -............... 9,852,917.63 


2,421,550,626.34 


$ 90,000,000.00 
Surplus Fund 170,000,000.00 
Undivided Profits 18,375,210.16 


Total Capital Funds 278,375,210.16 
Total Liabilities $2,699,925,836.50 


Securities carried at $15,731,309.32 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 


This Statement includes the resources and liabilities of Brussels Branch as of August 
31, 1941, and other Foreign Branches as of September 24, 1941. 


Member Federal Deposit Insurance Corporation 
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Foreign War Economy 


ITALY FEELS THE PINCH 


Since the last week in September, there 
has been a considerable increase in the 
number of commodities rationed in Italy. 
The sale of all textile goods and wearing 
apparel was forbidden for ten days so that 
an inventory could be taken preliminary to 
the institution of rationing. Bread and 
cheese have also been subject to formal ra- 
tioning and milk to informal rationing. 
Queues are now reported for milk and 
bread. In addition, according to the New 
York Times, a two week sales ban was is- 
sued for automobiles, motorcycles, bicycles, 
umbrellas, rugs, needles, pots and pans, 
knives and forks, razors, machinery, etc. 
Furthermore, heat is to be available for 
only 40 days as compared with 120 days 
last winter and limitations have been placed 
on the consumption of gas. Hotel meals 
have been restricted to three dishes—soup, 
entree, and cheese or fruit. Desserts have 
been prohibited. These new controls are 
added to the rations already in effect for 
sugar, oils and fats, spaghetti, rice, meat, 
flour, and coffee. 


JAPANESE CIVILIAN INDUSTRY 
CURTAILED 


The impact of our economic blockade is 
being felt in a curtailment of Japanese 
civilian supplies. More than 150 iron and 
steel products, including safety razor blades, 
bracelets, ball bearings, and cuspidors, are 
reported to have had their output curtailed 
to conserve supplies of this vital material. 


GERMAN CONTROL OVER COMMON 
STOCKS 


All stocks bought by business concerns 
since the beginning of the war must be 
reported. This is one of a series of 
measures to check the rise in German stock 
prices which have advanced about 60% 
since the start of the war, according to the 
Frankfurter Zeitung. In addition, the in- 
vestment of idle corporate funds in the 
stock market will henceforth be restricted. 
To help finance the war these idle funds 
must be used to purchase governt secur- 
ities. 


AUSTRALIAN WAR FINANCE 


Australia’s estimated war expenditure 
for the year ending June 30, 1942 will be 


£217,000,000 ($705,000,000) compared with 
$552,000,000 last year. To meet this ex- 
penditure £63,000,000 is available under 
present rates of taxation, £122,000,000 will 
be borrowed, and £32,000,000 raised by taxa- 
tion and special war-time contribution. 

Outstanding among proposals to raise this 
money is that for a system of compulsory 
loans. They will operate on all incomes 
above £100, will carry two per cent inter- 
est, and will be repayable after the war. 

From contributions assessed, deductions 
will be made for Federal income tax paid 
in the current year, and State Income Tax 
paid in the previous year. 

Twenty per cent of the yearly accretion 
to the funds of companies for depreciation 
or undistributed profits will be taken as 
a loan repayable after the war. Ordinary 
company taxes will also be increased. 


Primarily to prevent excess banking pro- 
fits, but also as an additional safeguard 
against inflation, private trading banks 
have agreed to keep on deposit with the 
Commonwealth Bank of Australia such in- 
creases in their funds as are due to war 
finance, and to give a certificate from the 
Commissioner of Taxation showing cur- 
rent profits in comparison to profits before 
the war. 


BRITISH WAGE POLICY 


The rejection in September by the Trades 
Union Congress of proposals for stabiliza- 
tion of wages is regarded as a serious hand- 
icap in the maintenance of the Govern- 
ment’s anti-inflationary price policy. While 
living costs have been fairly stable for 
several months, approximately 28 per cent. 
above the pre-war level, it is reported that 
the average of industrial wages has risen 
in the war period only about half as much. 
Despite the rejection of the proposed 
measures, it is asserted that the labor feder- 
ation actually favors the Government’s 
plans for price stabilization, the extension 
of rationing and the subsidizing of prices 
of essential commodities; and a new ap- 
proach to the solution of pertinent problems 
is expected. 

The Guaranty Survey, September 29, 1941. 
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“A great deal of good can be done in the 
world, if one is not too careful who gets the 
credit.” 
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DIGEST SECTION 


Highlights of news and discussion on current economic 
topics from leading publications, addresses and reports. 


Separation Wage Funds 


SAMUEL FERGUSON 
President, Hartford Electric Light Co. 


HEN we see the great aggregation 

of wage earners brought together to 
expand industrial plants for purposes of 
defense, we all know perfectly well that 
sooner or later thousands and thousands of 
men in every community are going to be 
discharged. When that comes these men, 
with no wages in prospect, will have very 
firmly in their minds the psychology of en- 
forced economy and will not spend. 

At that time there will be an accumula- 
tion of demand for consumer goods, but if 
this condition is general there will be no 
opportunity for the re-employment in con- 
sumer goods industries of the men that we 
let out of the defense industries, and there- 
fore a very poor chance for speedy read- 
justment. If there is no chance for prompt 
readjustment, we are headed for a period 
of relief expenditures, Federal works pro- 
jects of more or less economic soundness, 
high taxes and then a still greater tailspin. 

If, on the other hand, when men have to 
be laid off at the cessation of war work, 
their purchasing power is maintained by 
means of a dismissal wage of sufficient dur- 
ation to cover a long period of readjust- 
ment, the period will be passed without a 
slump of material magnitude as the psy- 
chology of fear will not then exist. 

The period covered by present unemploy- 
ment payments will not be sufficient to 
cover such a major readjustment as is in 
prospect. Not less than half-pay for at 
least twelve months would be required as 
a separation wage. 


Trust Fund Set-Up 


The separation wage is a necessary part 
of the cost of the defense work. Why 
shouldn’t the cost be figured in at the time 
the defense work is going on, even though 
the disbursement for it comes afterwards? 
It could be provided either by taxation or 


From address before The National Industrial 
Conference Board, Sept. 25, 1941. 


by voluntary corporate contributions to an 
irrevocable trust, or by legislation giving 
the option between the two. If it should 
be a joint contribution, there will be the 
difficulty that the employee’s payments 
must be returned at some specified later 
date if no unemployment in his particular 
case should exist. If employee contribu- 
tions are required, they should not be a , 
percentage of the employee’s total wage 
because many employees are in stable em- 
ployment and will not have their wages 
increased and will not face dismissal. They 
have no obligation to pay now a dismissal 
wage which they won’t be in need of later. 

If it is to be contributory, it should be 
some very large percentage of all increase 
in wage or wage level since the first of 
January last. 75 per cent of all wage in- 
creases would not be too high a figure. Un- 
der the employer contribution to a voluntary 
trust, the amount to be set aside should 
have the same basis of calculation as the 
tax method and the total amount should 
be the same in either case, but should be 
limited to such amount in the trust fund 
as would not at any time exceed the amount 
necessary to pay the dismissal wage of all 
employees for fifty-two weeks. There is 
no use of pyramiding unnecessarily. 

If a trust method is used there would 
have to be a stipulation that the trustees 
would invest all the funds provided in gov- 
ernment bonds. Thus the Treasury would 
have the same cash receipts as in the case 
of a tax. The distribution will be locally 
administered without the complexity and 
uncertainty of the bureaucratic red tape 
which is prevalent in governmental admin- 
istration. 


Accomplishing Objectives 


The objectives that we are looking for 
are: 

First, the maintenance of wage earners’ 
purchasing power after the boom collapses. 
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Second, the need of the Treasury for im- 
mediate cash. 

Third, the reduction of purchasing pow- 
er during the boom, or at least avoidance 
of its expansion. 


With regard to the third objective, the 
initial effect of joint employee and employer 
compulsory contribution would be greater 
than if the employer paid it all, but under 
the joint contribution method suggested the 
employees would know that the major part 
of all increases in wages must go to the 
government. They would favor the pro- 
posal, to be relieved of these taxes in return 
for far lesser wage increases than are now 
in prospect for the next few years. 


The workers’ needs after taxes would be 
the eventual criteria in all cases, so the 
reduction in purchasing power would be the 
same in both cases. However, if the em- 
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ployees wére taxed for thé purpose, the re- 
sulting wage rate at the end of the boom 
period would be at a far higher level than 
if not so taxed, and the employer’s ability 
to meet slump conditions correspondingly 
reduced through unduly high wage rates 
carried over from the boom period. 

If we let nature take its course and these 
men are thrown out of employment, there 
is no sustenance in front of them. The 
Federal expenditures for relief and all sorts 
of boondoggling projects will be back with 
us. The government will have to raise the 
money just the same and the expenditures 
will be the same. If these bonds are liq- 
uidated to obtain cash to maintain purchas- 
ing power in a logical and simple way, it 
will not have nearly the bad effect as 
though it were for direct unemployment re- 
lief and more or less useful Federal works 
projects. 


Profits, Wages and Prices in Defense 
MEYER JACOBSTEIN and HAROLD G. MOULTON 


HE impact of the defense program upon 
prices, wages, and profits may be suc- 


cinctly summarized as follows. 

1. Each of the three broad classes of the 
population — businessmen, farmers, and 
laborers—has gained appreciably as a re- 
sult of the defense program. In the case 
of manufacturing industry, the increased 
income has been due wholly to the increased 
volume of production, rather than to profit- 
eering through running up prices in ad- 
vance of rising costs. In the case of labor, 
the increased real income has been due in 
large part to fuller employment, though to 
some extent it reflects increases in wage 
rates. In the case of farmers, nearly all of 
the increase has been due to rising prices of 
farm products. 

2. The 21 per cent rise in wholesale prices 
since 1939 is primarily attributable to the 
great rise in the prices of farm products 
and to increasing labor costs. The prices 
of agricultural products as a whole show a 
rise of 45 per cent; prices of all raw mate- 
rials, including minerals, increased 33 per 
cent; prices of manufactured goods rose 17 
per cent; while retail prices, as measured 
by the cost of living index, show a rise of 
7 per cent. 

3. The increase in agricultural prices has 
been due primarily to the government’s 
farm program. There is nothing in the un- 
derlying supply and demand situation which 


would have produced any extensive rise in 
the prices of farm products generally. Pro- 
duction has increased 2 per cent, exports 
are off 50 per cent, and the increase in do- 
mestic demands have not eliminated sur- 
pluses. The government has created an ar- 
tificial market situation for most farm pro- 
ducts. This is accomplished in part by a 
loan policy which guarantees minimum 
prices and, by withholding substantial por- 
tions of the crops from commercial markets, 
reduces the effective supply. A second fac- 
tor of increasing importance is government 
purchases of farm products in order to ful- 
fill lease-lend requirements and accumulate 
stock piles for post-war European needs. 
The prices paid are determined by govern- 
ment policy rather than by commercial con- 
siderations. 

4. The rise in wage costs is explained by 
three main factors: (1) limited supplies of 
skilled labor, especially in certain industries 
and regions; (2) effective collective bargain- 
ing, with the support of the government; 
and (3) increases in costs of food and cloth- 
ing, which result in demands for compensat- 
ing wage advances. 

5. We are now at the stage where the 
vicious spiral of rising costs—rising prices 
—and again rising costs and prices—threat- 
ens the living standards of vast numbers 
of people whose incomes are relatively fixed 
in character. 





THE CAPITAL ECONOMY 


. 6: The Administration’s: price control bill 
does not reach to the heart of the present 
inflation process. Unless the government 
is willing to restrict further increases in 
the prices of agricultural products and 
wages, it will be impossible for the Office 
of Price Administration to keep the prices 
of manufactured products from rising. 

A further extensive rise in commodity 
prices can be prevented by policies directed 
at the primary sources of price disturbance. 
The most important single step at this 
juncture in arresting the general rise of 
prices would be to reduce somewhat the 
prices of important agricultural products. 
This could be done by releasing to the mar- 
ket a portion of the crops stored in govern- 
ment warehouses. Farmers may look to 
some additional increase in income as a re- 
sult of the expansion of production now 
planned by the Department of Agriculture. 

So long as wage rates remain uncon- 
trolled, the most that can be expected in 
the control of the prices of industrial pro- 
ducts generally is to restrain somewhat the 
rate of price advance. Recent improvement 
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in the position of labor will be safeguarded 
if we check the forces: responsible for ris- 
ing living costs. Labor as a.whole may in 
any case expect some further expansion of 
earnings as a result of increasing hours of 
work as the defense needs become more in- 
tense. 


Business profits might show some increase 
in consequence of stabilized prices of raw 
materials and wages, coupled with expand- 
ing output. The realization of additional 
gains by stockholders can readily be pre- 
vented by means of the tax machinery. 


Unless agricultural price policy and wage 
policies are coordinated with general price 
policies, there can be no effective check to 
rising prices. If a coordinated program of 
the kind here indicated were put into effect, 
the whole price problem would be profound- 
ly altered. It would still be necessary, how- 
ever, to make sure that government fiscal 
and credit policies work in harmony. 


A summary of a report published by the Brook- * 
ings Institution and reprinted with their permis- 
sion. 


Enforcement Provisions in Pending Price Control Bills 


BRUNSON MacCHESNEY 
Asst. General Counsel, Office of Price Administration 


MPLE powers are provided for obtain- 

ing information, both for determining 
what regulations should be adopted and for 
purposes of enforcement. Thus records 
may be required to be kept for inspection 
and reports of business transactions may 
be ordered to be submitted. Knowingly to 
make false statements in such records or 
reports is made a crime. Witnesses may 
be subpoenaed and compelled to testify and 
to produce documents. Application may be 
made to the courts to enforce such sub- 
poenaes. 

The common statutory guaranty of im- 
munity from prosecution as to matters with 
respect to which the constitutional privi- 
lege against self-incrimination is claimed 
validates the provision that no person may 
refuse to furnish information on the ground 
of that privilege. The immunity, of course, 
can be invoked only where the privilege 
would otherwise be recognized. Since, un- 
der authority of Wilson v. U. S. (221 U. S. 
361) and Andrews v. Montgomery Ward 
(114 F (2d) 384) there is no privilege of 


self-incrimination as to records required 
by law or by regulation pursuant to law 
to be kept for inspection by the regula- 
tory authority, the immunity provision may 
not be invoked as to evidence in such 
records. The proposed statute also im- 
plements enforcement by authorizing the 
issuance of regulations prohibiting changes 
in the form or quality of commodities. Any 
other regulations and orders deemed neces- 
sary or proper to prevent circumvention or 
evasion of the Act are also authorized. 
Those charged with the responsibilities of 
administering the Act and effectuating its 
purposes may, in each situation that arises, 
adopt the sanction most appropriate to the 
successful discharge of those responsibilities 
and the prevention of inflation. The power 
to bring suit in the federal or state courts 
for injunctions or mandatory orders, which 
are to issue if the court finds that a vio- 
lation of the price and rent ceiling regula- 
tions has occurred or is about to occur, is 
the most direct and expeditious sanction. It 
is likewise applicable to other violations. 





Provision is made for suits by certain 
private parties aggrieved by violations, 
similar to remedies under the Sherman Act 
and the Fair Labor Standards Act. Such 
persons may sue in the state and federal 
courts to rescind the sale, or to recover 
treble the excess amount charged or $50, 
whichever is more. The President may 
bring such a suit under defined circum- 
stances. No person who buys a commodity 
for use or consumption other than in the 
course of trade or business is subject to 
such suits. Any such suit must be brought 
within one year after delivery. 

Where he considers it necessary or 
proper, the President may require a license 
as a condition of engaging in any transac- 
tion within the scope of the Bills, but the 
license is to contain no provision which 
could not under the Bills be prescribed by 
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regulation or order. If violations occur, a 
warning notice is to be sent by registered 
mail, and then only if there are further 
violations, after at least ten days’ notice 
and an opportunity given the licensee for 
a hearing, the license may be suspended 
or revoked. Judicial review of this admin- 
istrative action is provided for. 

The President may certify willful viola- 
tions of the Act or of any regulation or 
order thereunder to the Attorney General, 
who may, in his discretion, institute crim- 
inal proceedings. 

With the aid of such means of enforce- 
ment, it is believed that the price stabiliza- 
tion program can be so administered as to 
be fair, equitable and effective. 

From address before Section of Real Property, 


Probate and Trust Law, American Bar Assn., 
Sept. 29, 1941. 


“After the War — What?” 


ROBERT R. NATHAN 
Office of Production Management 


HERE is no fundamental reason why 

we must resign ourselves to idle factor- 
ies and manpower in the post-war period. 
To do so is to believe that Democracy can- 
not work successfully. 

From the war, we should learn a lesson 
that America can use all of its resources. 
If we can construct ships, airplanes, guns 
and ammunition, there is no reason why we 
cannot produce more and better houses, au- 
tomobiles, refrigerators, clothing and other 
things which make for a better living. 
Once we have learned that the real function 
of day-to-day economic activity is the pro- 
duction of goods and services, and once we 
determine that idle resources on the one 
hand and unsatisfied demand on the other 
are completely incompatible and wholly un- 
tenable, we shall truly take advantage of 
this nation’s rich endowment. 

We must look forward to a post-war pe- 
riod of high levels of consumption. America 
in the post-war period must be a place where 
every man has an opportunity to work; 
where the demands of the people are as 
fully satisfied as the resources of the nation 
will permit. 

We must anticipate the demands of the 
American people in the post-war period, 
encourage and plan for new products. We 
must determine the probable savings of the 


American people, and encourage private in- 
vestment to its utmost, but we must imple- 
ment private investment by public invest- 
ment to the extent made necessary by the 


savings of the American people. Also, we 
must provide for such measures of security 
as to reduce the volume of savings in ac- 
cordance with the investment demands of 
American industry. 

We must look upon the Government as 
part of our institutional life and not as a 
distinct entity. We must accept the respon- 
sibility of Government to insure employ- 
ment opportunities for all, and above all to 
insure the successful operation of our demo- 
cratic system. Severe Government regula- 
tions and controls are unnecessary if mone- 
tary, fiscal and public works programs are 
intelligently planned and executed. 


In the foreign area, the United States 
must take a positive stand in aiding the 
rest of the world to lift its standard of liv- 
ing and increase its productive resources. 
We have the wealth and the gold and the 
advantages in trade relations, which gives 
us not only the opportunity, but also the 
responsibility to stimulate and encourage 
foreign trade so that economic causes for 
future warfare are removed. 


From address before the Controller’s Institute 
of America, September 29, 1941. 





FIDUCIARY LAW 


Over Fifty 
Years of 

Experience 
In Chicago 


Sometimes the facilities 
of an out-of-town trust 
company are required for 
the proper management 
of your clients’ business. 


Monroe Street, east of LaSalle 


Your inquiries are always 
cordially welcomed. 


TRUST DEPARTMENT 
Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882. Incorporated 1907 


HARRIS TRUST BUILDING, CHICAGO 


Member Federal Deposit Insurance Corporation 





TRUSTS and ESTATES—October 1941 


CHARTERED 1853 


Untied States Crust Company 
of New York 


Statement of Condition September 30, 1941 


RESOURCES 


Cash in Banks $ 80,699,350.36 
Loans 25,699,316.56 
Bills Purchased 14,217,058.42 
United States Treasury Bonds and Notes... 32, 926,000.00 
Other Bonds 6,688,500.00 
Stock in Federal Reserve Bank 840,000.00 
Bonds and Mortgages 5,854,385.83 
Real Estate 1,900,000.00 
Accrued Interest Receivable 331,213.04 

$169,155,824.21 


LIABILITIES 


$ 2,000,000.00 

26,000,000.00 

Undivided Profits 2,877,307.38 
Deposits 136,687,728.08 
Reserved for Taxes, Interest, Expenses, etc. ____ 1,279,906.27 
Unearned Discount .- 10,882.48 
Dividend Payable October 1, 1941 300,000.00 


$169,155,824.21 


United States Government and other securities carried at $433,750 are pledged to 
secure, public deposits and for other purposes required by law. 


TRUSTEES 


WILLIAM M. KINGSLEY, Chairman WILLIAMSON PELL, President 


JOHN J. PHELPS BARKLIE HENRY BENJAMIN STRONG 
GEORGE de FOREST LORD ou HAY WHITNEY 
ROLAND L. REDMOND G. FORREST BUTTERWORTH, Jr. 
JOHN P. WILSON HAMILTON HADLEY JAMES H. BREWSTER, Jr. 
FRANCIS T. P. PLIMPTON 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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Labor’s Interest in Corporate Profitability 
Editorial 


EPORTS from Europe—particularly France and pretty definitely 

excepting England—complement a dangerous attitude that is yet 
not very vocal in America: that this is a “rich man’s war.” That is true 
in Germany where the only rich men are the political leaders. But the 
same philosophy underlies much of the wage-increase agitation and the 
asinine charges of “exhorbitant profiteering” of corporations. 

Let’s see what the recently enacted bill for requisitioning private 
property could mean, if “defense lags” are created by either poor man- 
agement or labor disruptions, in conjunction with any law that prevents 
profits (but not losses). First, if wage demands result in continued 
operating losses of any company, that company will be unable to main- 
tain the tools which give workmen greater value and productivity; or 
can be forced out of business, in which case everyone loses his job, or the 
plant is knocked down to the government at auction (if vital for defense). 

Who will invest (stake their savings) in enterprise which is ridden 
to death by wage demands or taxation so there is not even a chance to 
offset losses by profits and reserves? In fact, who will want to save; 
and if there is no incentive to savings, what can the working man—sal- 
aried or otherwise—do to lay up security for when he is not working? Is 
$30 a month state-aid the best we look for—and how long can that be 
paid if most people are not working? 

If it is not desirable to save and invest in new tools, new inventions 
and improvements of private industry, what is left? Only for the gov- 
ernment to take all savings and invest them according to political dic- 
tates or whims. Instead of duPont industries we would have more 
Passamaquoddies. Enterprise would be state owned and state con- 
trolled—one regulator of income from savings, of the purchasing power 
of money, of wage rates, of industrial opportunities: One Boss, for all 
labor and capital. Every man a politician. 

Corporate profitability (under proper controls) is the one best as- 
surance against Statism—the thing we are supposed to be opposing at 
tremendous and increasing sacrifice and cost. Private monopolies can 
be prevented or controlled, but who is to control the one vast monopoly 
of bureaucracy. The ballot box can be more a theoretical weapon than 
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a real one, as members of some unions can testify. 
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The interests of 


capital and labor have crossed each other where either has attempted 
to take temporary advantage; in a longer range view there is only one 
conclusion: that the more each contributes to the welfare of the other, 
the better off both will be, with government as the arbiter, not as the 


boss of a bankrupt private economy. 


Will “Stenography” — Or Estate Architecture 


HIS issue—devoted in large measure 

to the proceedings of the American 
Bar Association’s Section of Real Prop- 
erty, Probate and Trust Law—offers an 
appropriate occasion again to direct at- 
tention to the Ethics Committee’s ruling 
earlier this year on the subject of will 
revision. 

The Committee held* it to be proper 
for an attorney to send periodic remind- 
ers to clients, for whom he had drawn 
a will, pointing out the possibility of a 
need for revision of the instrument be- 
cause of changed family, financial, or 
legal (especially tax law) conditions. 
This ruling has opened up opportunities 
for all parties concerned. (Whether or 
not they have been taken advantage of— 
or even been known to exist—is another 
question. ) 

For the lawyer, it should mean recur- 
ring contacts with his client—and recur- 
ring fees, or more substantial compensa- 
tion for drafting the original document. 

For the fiduciary, it should mean re- 
lief from the costly difficulties and dan- 
gers of administration and investment 
engendered by obsolete provisions. 

For the testator, it should mean a per- 
ennially up-to-date plan for the dispo- 
sition of his estate and its greatest util- 
ity value. 

For the beneficiaries, it should mean 
the maximum—and quickest—distribu- 
tion of the estate. 


UT will these possibilities be real- 
ized? It would seem that the answer 
to this query revolves around the attorney 
—with, perhaps, an assist from the pro- 
fessional fiduciary and life insurance un- 


*See May 1941 Trusts and Estates 499. 


derwriter. In the first place, it is now 
the lawyer’s duty—yes, more than his 
privilege—to take initiative with his tes- 
tator-clients in will revision. Far more 
important, however, is his responsibility 
to assume a function in the nature of 
something more than a “‘will stenograph- 
er.” That is to say, the draftsman ought 
not to confine his activity merely to 
translating into legal phraseology the 
supposed wishes of the testator; rather 
he should examine into all the available 
factual data, pertinent documents, and 
dispositive alternatives, so that the client 
will find himself with something more 
than a valid will. Such a will—embody- 
ing a workable and effective “blueprint” 
—would justify a fee commensurate with 
the effort expended and the objectives 
attained. 


This doubtless will involve education 
of the will-making public to the advan- 
tages and long-run economy of this ap- 
proach. The professional fiduciary— 
and the life underwriter too—may play 
an invaluable role in spreading this mes- 
sage. 

If wills are to be kept current, it is 
obvious that the contributors to the 
“blueprint” must keep abreast of devel- 
opments in the estate planning field. This 
suggests consideration of establishing 
“Trust Clinics” composed of attorneys, 
life underwriters, and professional fidu- 
ciaries, or broadening existing Life In- 
surance and Trust Councils to include 
interested lawyers. Through these Clin- 
ics or Councils, the interchange of ex- 
periences and information would help 
each of the groups to render the highest 
measure of service to their common 
clients—the public. 
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The “Economics” of Banking 
Highlights of American Bankers Association Convention 


HE role of banking in a war econ- 

omy was the theme of the 67th ann- 
ual convention of the American Bankers 
Association, held in Chicago, September 
29 to October 3. Setting the note for 
the four to five thousand assembled 
bankers was P. D. Houston, retiring 
president, who declared that the na- 
tion’s banks had responded to the fin- 
ancial needs of the country and had 
reaffirmed their adequacy. 


Citing the work of the National De- 
fense Loans Committee, Mr. Houston, 
who is president of the American Na- 
tional Bank of Nashville, pointed out 
that the overwhelming majority of de- 
fense supply loans had been made by 
banks. Contact was maintained with 
defense authorities, bulletins and other 
literature prepared, and advertising 
material provided. 

The same enthusiasm was put behind 
the savings bond program, Mr. Houston 
stated. Banks spent thousands of ad- 
vertising dollars and as a result out- 
sold every other agency. 


Henry W. Koeneke, president of the 
Security Bank of Ponca City, Oklahoma, 
was elected president of the Associa- 
tion at the closing session. Mr. 
Koeneke, a native of Kansas, was Com- 
missioner of Banks in that state from 
1929 to 1935. 

W. L. Hemingway, pres- 
ident of the Mercantile- 
Commerce Bank and Trust 
Company of St. Louis, was 
advanced from second vice 
president to first vice pres- 
ident, and A. Lee M. Wig- 
gins, president of the Bank 
of Hartsville, South Caro- 
lina, was elected second 
vice president, thus being 
in line for the presidency 
two years hence. Mr. Wig- 
gins has been chairman of 
the Association’s Commit- 
tee on Federal Legislation 
for three years. 


Greystone Studios, Inc. 
HENRY W. KOENEKE 


William F. Augustine, vice president 
of the National Shawmut Bank of Bos- 
ton, was elected treasurer. 


Bankers and Inflation 


FFICIAL recognition of the part 

played in financing the defense 
effort was bestowed by Secretary of the 
Treasury Henry Morgenthau, Jr., who 
called upon the bankers to continue to 
lead the fight against the forces of in- 
flation. 


Drawing attention to the necessity of 
devoting much greater production to 
defense needs, the Secretary asserted 
that “it is imperative that we set aside © 
a great part of our national income, 
especially the increase in the national 
income, if we are to put an effective 
brake upon inflation. One indispens- 
able method of paying for defense with- 
out inflation is ‘all-out’ taxation,” Mr. 
Morgenthau continued, stating that the 
tax bill next year will have to impose 
a genuinely “all-out” levy on all per- 
sons and corporations based upon abil- 
ity to pay. 

The second indispensable method, he 
said, is by borrowing as much as pos- 
sible from the genuine savings of indi- 
viduals. “The kind of spending that 
the Treasury is most anxious to divert 
into Defense Savings Bonds is the 
spending produced by pay 
increases and bonuses, and 
by increased dividend pay- 
ments. I should like to 
offer as a suggestion, for 
example, that every Christ- 
mas bonus be paid in De- 
fense Savings Bonds or 
Stamps.” 

Other controls already 
adopted or considered in- 
clude raising of bank re- 
serve requirements, price 
control legislation, estab- 
lishment of priorities, ex- 
tension of the social secur- 
ity program, and elimina- 
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tion of non-defense expenditures by the 
Government. To win this fight against 
inflation, Mr. Morgenthau concluded, 


“we must throw into the rubbish heap 
all idea of .business as usual, pleasures 
as usual, and comforts as usual.” 


Substitute for Monetary System 


HE American people as a whole 

have not faced the conclusion point- 
ed out by Secretary Morgenthau, ac- 
cording to Deane W. Malott, Chancellor 
of the University of Kansas. The news- 
papers are filled with talk and cartoons 
about the danger of inflation, but this 
is a financial problem and the people 
“have a right to expect from American 
bankers leadership in education as to 
its dangers and leadership in setting 
up policies for avoidance of the dis- 
aster of devastating and uncontrolled 
price advances,” Chancellor Malott as- 
serted. “Somewhere under the juris- 
diction of the bankers should be going 
on the greatest factual and analytical 
study of this subject that has ever been 
undertaken. 

“Can we continue as we are doing 
without radical changes in our money 
economy,” the Chancellor asked. “How 
far can our gold system stand the 
strain of astronomical borrowing and 
the sudden and violent strains of all- 
out defense and possible war? Some- 
where, the strain will tell upon the con- 
fidence of our people. And monetary 
tinkering may be inadequate—a whole 
new machine may be required. Will 
the bankers be ready with some sub- 
stitute mechanism, with a program of 
reconstruction, or must we rely on legal 
minds, on Federal officers, on legisla- 
tors, to improvise?” 

“On the other hand,” Chancellor Mal- 
ott continued, “this nation cannot in 
any real sense go bankrupt as long as 
we have productive means and process- 
es—as long as we have raw materials, 
and the labor, machinery, and power 
to process them. And raw materials, 
new techniques and skills, new pro- 
cesses and alternatives, trained labor 
and management, have never been so 
available as now. We are a wealthy 
nation in the light of known facts. 
But our financial system may not stand 
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indefinitely the momentum, the high 
gearing, the sudden acceleration of a 
great nation going pell-mell into a new 
day and era.” 


Centralized Authority 


HE need for centralized authority 
in order to cut through red tape 
was stressed by Brig Gen. Leonard P. 
Ayres, Coordinator of War Department 
Statistics and former vice president of 
The Cleveland Trust Company. Recall- 
ing his experiences during the first 
World War as statistician for the War 
Department, Gen. Ayres declared that 
the successful leader required knowl- 
edge, courage, activity and the ability 
to influence the actions of other people. 
In recognition of his many years of 
service to the A.B.A., the membership 
presented a testimonial—an embossed 
manuscript on parchment — to Gen. 
Ayres. 


Social Repercussions 


ISCUSSING the social effects of 

defense financing, B. E. Young, 
vice president of the National Bank of 
Detroit, declared that “our normal eco- 
nomic control—our system of checks 
and balances—have become unbalanced 
and we are coming under a system of 
direct governmental controls. Our 
monetary system, therefore, is now in 
the field of politics and it is in that 
field that future movements must take 
place. 

“Governmental expenditures of the 
size contemplated, while essential to 
the security of American sovereignty, 
can destroy the very thing we have set 
out to defend,” Mr. Young remarked. 
“Many feel we already have traveled a 
road toward state socialism which must 
be definitely reversed.” 

The measures suggested by the speak- 
er to preclude adverse post-war re- 
sults included: broadening of the selec- 
tive Federal sales tax; borrowing from 
individual savings; exclusion of new 
gold imports from the monetary system 
and abandonment of the policy of pay- 
ing excessive prices for silver; con- 
tinuing the supplies of consumer goods 
as an aid to controlling prices; suspen- 
sion of the forty-hour week and other 
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artificial restrictions on production; ex- 
cise taxes on non-essentials; and taxa- 
tion of extraordinary incomes resulting 
from the defense program. 


Sub-contracts 


HE importance of subcontracting 

defense orders was emphasized by 
Mark A. Brown, vice president of Har- 
ris Trust and Savings Bank, Chicago. 
Citing the fact that, in the year ending 
May 31, 1941, 56 concerns held 74% of 
the dollar contracts offered, Mr. Brown 
stated that this accounted for the con- 
centration of defense loans by banks. 
However, the farming-out process is 
now under way and presents a chal- 
lenge to local bankers to make their 
funds and facilities available to these 
smaller concerns. 


“Our job is seeing that the financing 
of the defense program is accomplished 
as far as possible through the normal 
channels of private capital and inde- 
pendent bank credit rather than by the 
government,” Mr. Brown continued. 
“We want to be aggresive in seeking 
these loans. When we receive applica- 
tions for amounts beyond our legal lim- 
its, let us be willing to cooperate with 
our neighbors, with the other banks in 
the community preferably, but if not, 
with our correspondent banks, and 
when we receive these applications that 
we do not consider bankable, we should 
endeavor to find out how we can make 
them bankable and not be content to 
say, ‘Well, it wasn’t a credit that I 
could accept.’ If we cannot make them 


bankable, let’s see if two heads can 
make them bankable, and if we cannot 
get two, we will call the Federal Re- 
serve, and then we will go to the R.F.C., 
but let’s see if we cannot take the cus- 
tomer by the hand and find out how we 
can provide him with funds to build 
that contract.” 


Reduce Spending 


Cc HIS country cannot continue 

much further to expand a defense 
program and an unlimited consumer 
spending program side by side,” in the 
opinion of the Economic Policy Com- 
mission of the A.B.A. “The best way to 
avoid a post-war depression is to re- 
strain consumer and non-defense spend- 
ing now, and so save up buying power 
for the post-war period.” 


Little has been accomplished along 
these lines because, the Commission’s 
report stated, “politicians cherish pork 
barrel largess, bureaucrats cling to 
their posts, and special privilege groups 
exert great pressure for continued 
spending,” referring particularly to 
wages and farm subsidies. “This is 
a time for bankers to know, and discuss 
these problems with their Senators and 
Representatives, both national and 
state.” 


Elected by Bank Women 


Henriette J. Fuchs, trust officer of the 
Underwriters Trust Company of New York, 
has been elected vice president of the As- 
sociation of Bank Women. 
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CURRENT EVENTS 


Bank Management Looks at Trusteeship 
Stockton Elected President at A.B.A. Trust Division Meeting 


66¢N those jurisdictions where trust 

investment laws are narrow and 
where there are restrictions that pre- 
vent the use of certain types of secur- 
ities, strong efforts should be made to 
provide for the adoption of the ‘prudent 
man theory’ of trust investment,” as- 
serted Carl W. Fenninger in his address 
as retiring president of the Trust Divi- 
sion, American Bankers Association, 
meeting in Chicago on September 29. 
Under this theory, trustees may obtain 
the broadest possible diversification 
with a view to dividing the risk of 
depreciation and minimiizng the effects 
of any inflation, said Mr. Fenninger, 
who is vice president of the Provident 
Trust Company of Philadelphia. 


“In connection with investment mat- 
ters, we should also give definite con- 
sideration to the use of the common 
trust fund because it appears to make 
possible, if coupled with broad invest- 
ment powers, the most practical and in- 
expensive way of giving broad diversi- 
fication to small accounts,” he contin- 
ued. Thus, the common trust fund 
seems to furnish the answers to two of 
the major problems of the trust bus- 
iness: improving investment returns, 
and reducing administrative costs. As 
to the latter, Mr. Fenninger remark- 
ed that “we must lay plans not just for 


LOUIS S. HEADLEY 


RICHARD G. STOCKTON 


increasing commission charges, but for 
substantially reducing our costs as 
well. Intensive study will produce 
other savings substantial in character.” 

Richard G. Stockton, vice president 
and trust officer of Wachovia Bank and 
Trust Company, Winston-Salem, N.C., 
was elected president of the Trust Di- 
vision to succeed Mr. Fenninger. The 
new vice president is Louis S. Headley, 
vice president of The First Trust Com- 
pany of Saint Paul, Minn. Henry A. 
Theis, vice president of Guaranty 
Trust Company of New York, was elect- 
ed chairman of the Executive Commit- 
tee, being thus in line for the presidency °* 
two years hence. He has been chair- 
man of the Committee on Costs and 
Charges since 1929, and is also a mem- 
ber of the Trust Policies Committee. 


Questions for Bank Management 


66 O I, as president of my bank, 

devote enough of my time and 
thought to our trust department to sat- 
isfy myself that I know all that I should 
about it?” This is the basic question 
which the head of any bank with a trust 
department should ask himself, accord- 
ing to Gwilym A. Price, president of 
the Peoples-Pittsburgh Trust Company. 
Opening the question and answer ses- 
sion which featured the meeting of the 
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Trust Division, Mr. Price — who for- 
merly was vice president in charge of 
trusts in his institution—added that 
the next question is whether manage- 
ment has established a correct set of 
standards for its trust department. 

“A fundamental among such stand- 
ards, of course, is the quality of trust 
personnel,” Mr. Price explained. “And 
quality should not be judged entirely 
on the basis of knowledge of fiduciary 
law and procedure, or even on the basis 
of a high-principled desire to render 
the best of service to customers and 
beneficiaries. Of equal importance are 
such things as constructive imagina- 
tion, administrative skill, an under- 
standing of the relationship of bank 
and trust department to the whole bus- 
iness and social community, and—al- 
ways essential in our economic system 
—a lively appreciation of the fact that 
even the most worthy service must pay 
its way. 

“In a bank whose trust department is 
so manned, the management need give 
only occasional attention to the details 
of internal operation and method. But 


there remains ample justification for 
maintaining healthy curiosity as _ to 
those broader matters whose proper de- 
termination underlies the success of the 


department. For it is axiomatic that 
even the most competent trust officer, 
immersed like any other specialist in 


ed 
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the detail of his professional existence, 
may occasionally let his aim wander 
from the major targets which it is your 
duty, as chief executive, to keep before 
him and yourself. 

“Your trust officers should know the 
answers to such questions as these. As 
head of the institution, responsible to 
stockholders, customers, community, 
you must know them. Is our trust de- 
partment doing the best possible job, 
day by day? Can its methods be im- 
proved, the scope of its services wid- 
ened? Is there a wider market for 
these services? What can we do to 
reach it? Are we getting our share of 
trust business? Is compensation ade- 
quate for the work done and responsi- 
bility assumed? If not, what can be 
done about it? Is it a question of vol- 
ume, of selectivity, or what? Is the 
department supplying its proper share 
of the bank’s profits? Are its invest- 
ments carefully made, scrupulously 
handled? Are we thinking ahead, in 
the light of changed conditions, and 
adapting ourselves to those conditions 
—as far in advance as possible? Are 
our policies broad and strong, are we 
planning for the long view, or are we 
simply moving on a day-by-day basis? 

“The head of your trust department 
should help you in answering these 
questions. It is equally your respon- 
sibility to help him in answering them.” 


-_ 





bd 


Mr. Price leading the question and answer session at the Trust Division meeting. The 
panel of experts, from left to right: F. A. Carroll, vice president, National Shawmut 
Bank, Boston; John W. Remington, vice president, Lincoln Alliance Bank & Trust Co., 
Rochester, N. Y.; Arthur F. Young, vice president, National City Bank, Cleveland; 


Louis S. Headley, vice president, First Trust Company, St. Paul. 


At the right are 


Carl W. Fenninger, retiring president of the Division and vice president of the Provident 
Trust Company, Philadelphia; and Merle Selecman, deputy manager of the A. B. A. 
and secretary of the Division. 
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Answers to Management’s Questions 


HE following is an editorial sum- 
mary of the answers to some of the 
questions supplied by bank administra- 
tion and put to the panel by Mr. Price. 


Panel member: Arthur F. Young, vice 
president, The National City Bank 
of Cleveland 


Q. What can be done to reduce po- 
tential liabilities? 

A. Potential liabilites can best be 
reduced before they start—by careful 
selection and acceptance of trust bus- 
iness. In our bank, no business is ac- 
cepted until it has the approval of two 
lawyers in the trust department, of the 
trust comptroller (as to accounting du- 
ties and adequacy of compensation), 
and of the Trust Acceptance Commit- 
tee. 

Q. Is it advisable to set up reserves 
for protection againt the substantial 
liabilities involved in doing a trust bus- 
iness? 

A. There are no such liabilities if 
the business is properly conducted; 
therefore the answer is no. On the 
other hand, as to all known or pros- 
pective liabilities on old business — 
based on recent statutes and decisions 
—there should be adequate reserves. 


Q. How can we obtain good officer 
material for the trust department? 

A. From three sources: the trust 
clerks (who come in at the bottom, 
watch every trust operation); the in- 
vestment analysis department (men who 
have watched trust operations from the 
investment angle); and the legal de- 


partment (lawyers who have worked 
with the trust officers and trust law- 
yers). Every future trust administra- 
tor should first have served in one of 
these three spots. 


Q. How can trust instruments be im- 
proved to afford greater protection to 
the trustee, assuming good faith and 
exercise of his best judgment? 

A. The best job is done only where 
the trustee can exercise his discretion 
freely and with the greatest flexibility. 
Exculpatory clauses are no substitute 
for diligence and prudence. A clear 
written record of diligence in the in- 
vestment department and of prudent 
consideration by the trust officers and 
committee, added to broad investment 
powers, will constitute all that can be 
done to protect the trustee. 


Q. Are trust companies always as 
cooperative with individual co-trustees 
as they could be? Do they not often 
try to impose on the latter their pre- 
conceived notions of management? 


A. By and large, my observation — 
after twenty-five years in the trust bus- 
iness—is that the real co-trustee gets 
the highest respect and consideration 
from the trust officers. I suspect the 
complaint comes from the individual co- 
trustee who interprets judgment born of 
long-range experience in the trust bus- 
iness for the so-called pre-conceived 
notions. Unfortunately, the co-trustee 
knows his own field perfectly but has 
never heard of the fundamentals of 
trust administration. He is irked by 
legal opinions, by the principles of pru- 
dence and diligence and diversification 
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and technical accounting—and he calls 
these pre-conceived notions. As a mat- 
ter of fact, they represent experience 
and wisdom and protection, and they 
must be imposed and kept in the fore- 
ground if the administration is to be 
successful. 

Q. As a trust department grows to 
substantial proportions, how can you 
best keep that valuable personal rela- 
tionship between the customers and the 
higher officers? 

A. The successful trust officer re- 
flects and multiplies himself through 
others—his policies, his plans, and even 
his personality. Also, the successful 
trust officer will see that his assistants 
arrange conferences in which he can 
participate with the customer on major 
questions—and that in any event, he 
is brought from time to time (at least 
once or twice a year) into contact with 
the important customers. For these 
conferences the trust officer will pre- 
pare himself, so that he will evidence 
a surprising interest and familiarity 
with the customer’s affairs. It works 
well if your assistants are clever in 
their timing. 


Panel member: L. S. Headley, vice pres- 
ident, First Trust Company of St. Paul 


Q. How far should trust officers go 
in trying to prevent people from making 
bequests that are apparently unfair and 
likely to bring will contests? 

A. Not very far. A will is a per- 
sonal matter, and considerations quite 
unknown to us and which we are in no 
position to weigh may have directed 
peculiar provisions. 
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Q. What yardsticks should a bank 
use in determining whether or not it 
should maintain a trust department? 

A. There should be a slide rule of 
some sort by which to tell whether there 
is a sufficient volume of business avail- 
able to run a trust department at a profit. 
The size of the bank is an important 
consideration. Among the customers 
of a large bank there should be a sub- 
stantial amount of potential business. 

Q. Would the trust business be as 
well established or would it have a bet- 
ter reputation if it had never formed 
the partnership with banking? 

A. Trust business would not be so 
well established were it not for the re- 
lationship, but I am inclined to think 
that if from the start banks had not 
engaged in the trust business, independ- 
ent trust companies — or those less 
closely related—might by now be fairly 
lusty institutions. Their reputation 
would have been better. Suspicion of 
self-dealing and ulterior motives is 
hard on reputations even though self- 
dealing and ulterior motives are entire- 
ly absent. 

Q. What general policy should be 
adopted in voting trusteed stocks of the 
trustee? 

A. Most of us will agree, in the first 
place, that a corporate trustee ought 
never to buy its own stock on its own 
initiative. But assuming a case where 
it has been inherited or bought at the 
direction of another, the stock ought 
ordinarily to be voted for the manage- 
ment. Presumably the one who bought 
or ordered the purchase of the stock 
had confidence in the management and 
it would be his wish to have it contin- 
ued. If there are any internal dissen- 
sions the trustee had better sell the 
stock or resign the trust. 

Q. What control can be exercised 
over trust departments to bring debat- 
able questions to the attention of the 
proper executive authority? 

A. There should be stated meetings 
of officers or committees at which such 
questions should be considered, decided, 
and a record made. A relationship 
should be cultivated between staff and 
junior and senior officers which will 
make conference easy. 
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Statement of Policies for Trust Institutions and Bar 


HE first national statement covering 

the issues which in the past have en- 
dangered harmonious cooperation be- 
tween trust institutions and lawyers, has 
been adopted by the National Conference 
Group, formed by the American Bank- 
ers Association Trust Division and the 
American Bar Association. The text 
of the statement follows: 


Trust institutions are corporations en- 
gaged in the business of administering es- 
tates and trusts and in other trust activ- 
ities, and acting as agents in all appropri- 
ate cases. Legal services are required in 
connection with many phases of trust bus- 
iness. Trust institutions are not author- 
ized to engage in the practice of law. For 
the protection of the public and in aid of 
the administration of justice the practice 
of law has by the courts and legislatures 
been delegated and restricted to attorneys 
at law, members of the Bar. Attorneys 
at law constitute a professional group that 
performs essential legal functions in the 
conduct of trust business, and have a com- 
munity of interest with trust institutions 
in the common aim of service to the public. 

It is in the interest of the public that 
proper principles, with respect to functions 
of trust institutions in relation to the prac- 
tice of law and to functions of attorneys 
at law with relation to trust busness, be 
set forth and agreed upon by trust insti- 
tutions and members of the Bar to guide 
trust institutions and attorneys at law alike 
in their important relationships in this pub- 
lie service and as a basis for agreements 
between trust institutions and groups or 
associations of attorneys at law. Therefore, 
to that end, the following declaration of 
policies is adopted by the National Confer- 
ence Group. 

(1) Trust institutions should neither 
perform services which constitute the prac- 
tice of law nor otherwise engage in such 
practice; therefore they should not draw 
wills or other legal documents, nor perform 
services in the administration of estates 
and trusts where such acts by law or local 
procedure are considered the practice of 
law. 

(2) The development of trust business 
by a trust institution should be on the basis 
of assistance to the customer in the use 
of the institution’s trust services and facil- 


ities as related to his business or financial 
matters. 

In all legal questions which may arise 
in the development of trust business the 
trust institution should advise the customer 
to confer with his own lawyer or a lawyer 
of his own choosing. 

(3) The trust institution should respect 
and not interfere with the professional re- 
lationship existing between an attorney and 
his client, and an attorney should respect 
and not interfere with the business rela- 
tionship existing between a trust institu- 
tion and its customer. It is recognized, 
however, that in all cases the interest of 
the client is paramount. An attorney at 
law must reserve the right to advise his 
client with respect to the choice of a fidu- 
ciary. The attorney should not seek to. 
displace the institution of the client’s choice 
by inducing the appointment of some other 
institution or individual unless the attorney 
believes the client’s affairs demand services 
peculiar to some particular institution or 
individual, or where the attorney believes 
that the true interest of the client will suf- 
fer if such substitution is not made. 

If the trust institution is requested by 
its customer to recommend counsel, any 
counsel so recommended should be in a 
position to advise the customer disinter- 
estedly, and it is preferable that the trust 
institution, when making such recommenda- 
tions of counsel to its customer, submit, 
without recommending one above another, 
the names of several attorneys in whom it 
has confidence, leaving the choice of the 
selection to the customer. 


(4) A trust institution, qualified and 
authorized by law as a legitimate business 
enterprise, has an inherent right to adver- 
tise its trust services in appropriate ways. 
It should not, directly or indirectly, offer 
to give legal advice or render legal services, 
and there should be no invitation to the pub- 
lic, either direct or by inference in such 
advertisement, to bring. their legal prob- 
lems to the trust institution. Its advertise- 
ment should be dignified and the qualifica- 
tions of the institution should not be over- 
stated or overemphasized, and it should 
not be implied in any advertisement that 
the services of a lawyer are only secondary 
or ministerial, or that by the employment 


(Continued on page 414) 





TRUSTS and ESTATES—October 1941 


Program for Mid-Continent Trust Conference 


N Economic-Trust Panel entitled, “Am- 

erica Under a War Economy” will be 
one of the new features of the Twelfth Mid- 
Continent Trust Conference of the Ameri- 
can Bankers Association to be held at the 
Statler Hotel, St. Louis on November 6 and 
7, according to the program announced by 
Richard G. Stockton, president of the Trust 
Division, and vice president and senior trust 
officer of the Wachovia Bank and Trust 
Company, Winston-Salem, N. C. Three na- 
tionally known economists and three out- 
standing trust men will participate in this 
panel. 

Another new feature will be a “case meth- 
od” investment symposium. Three hypo- 
thetical, but practical trust investment 
problems, will be discussed by three speak- 
ers. Questions from the floor will follow. 

Merrill E. Otis, District Judge of the 
United States District Court, Kansas City, 
Mo. will be the speaker for the annual ban- 
quet on Thursday evening. His subject will 
be “The Individual and the State in a Shak- 
en World.” 

The Corporate Fiduciaries Association of 
St. Louis and the St. Louis Clearing House 
Association will act as hosts to the confer- 
ence. David R. Calhoun, vice president, St. 
Louis Union Trust Company, is general 
chairman of the conference. 

The program: 


Thursday, 9:45 A.M. 


Greetings from the A. B. A.—W. L. Hem- 
ingway, president, Mercantile-Commerce 
Bank and Trust Co., St. Louis, and first 
vice president, A. B. A. 

Address of the President—Mr. Stockton. 

“Defense Savings Bonds”’—Gale F. John- 
ston, Promotional Field Director, Defense 
Savings Staff, Treasury Dept. 

Greetings from the American Bar Associa- 

tion—Jacob M. Lashley, Esq., St. Louis, Im- 
mediate Past President. 


Thursday, 2 P. M. 


“Ideas for Developing Trust Business”— 
John M. Zuber, vice president and trust 
officer, The Ohio Citizens Trust Co., 
Toledo. 

Investment Symposium— 

Leader—Roland C. Behrens, vice presi- 
dent, St. Louis Union Trust Co. 

Participants—J. Burns Allen, assistant 
vice president, Northwestern National 
Bank & Trust Co., Minneapolis. 


Fred L. Emeny, assistant vice presi- 
dent, The Cleveland Trust Co. 

George W. Briggs, vice president and 
trust officer, First National Bank in 
Dallas. 


Friday, 9:30 A.M. 


“Savings in Operations’”—Ronald M. Kim- 
ball, vice president, Continental Illinois 
National Bank and Trust Co., Chicago. 

“Problems of Small Trust Departments”— 
Clyde H. Doolittle, trust officer, Iowa- 
Des Moines National Bank and Trust Co. 

“The Second Revenue Act of 1941—Forrest 
Williams, assistant vice president, The 
First National Bank of Chicago. 

“Trust Compensation from the Beneficiaries’ 
Point of View”—Gilbert T. Stephenson, 
Director, Trust Research Department, 
The Graduate School of Banking, A.B.A. 


Friday, 2 P.M. 


“America Under a War Economy”—An Eco- 
nomic-Trust Panel— 

Leader—Dr. William A. Irwin, Educa- 
tional Director, American Institute of 
Banking Section, A. B. A. 

Economists participating — Montfort 
Jones, Professor of Finance, University 
of Pittsburgh. 

Willard E. Atkins, Chairman of the 
Department of Economics, New York 
University. 

H. C. Sauvain, Professor of Finance 
and Director of Investment Research 
Bureau, Indiana University. 

Trust men participating—L. H. Rose- 
berry, vice president and manager, 
Trust Department, Security-First Na- 
tional Bank of Los Angeles. 

James W. Allison, vice president in 
charge of trusts, Equitable Trust Com- 
pany, Wilmington, Del. 

William A. Stark, vice president and 
trust officer, The Fifth Third Union 
Trust Company, Cincinnati. 


Pennsylvania Trust Conference 


The mid-Winter conference of the Trust 
Section of the Pennsylvania Bankers Asso- 
ciation will be held on Dec. 5 in Harris- 
burg, according to announcement by J. 
Regis Walthour, chairman of the Section 
and trust officer of the First National Bank, 
Greensburg. 





TRUST OPERATIONS 


THE 


NEw YORK TRUST 
COMPANY 


100 BROADWAY 
MADISON AVENUE AND 40THST. TEN ROCKEFELLER PLAZA 


CONDENSED STATEMENT OF CONDITION 
At the close of business, September 30, 1941 


ASSETS 


Cash on Hand, and in Federal Reserve and Other 

Denese « a «. - » »« $215,964,100.30 
Exchanges, Collections and Other Cash Items ; 22,540,548.54 
United States Government Obligations — Direct 

and Guaranteed ..  * o «+ e » » « See 
Other Bonds and Securities. . . o « « « « '9j565,902.44 
Loans, Discounts and Bankers’ Acceptances « « » 217,551,523.02 
Interest Receivable, Accounts Receivable and 

Other Assets F 
Real Estate Bonds and Mortgages. 
Customers’ Liability for Acceptances 
Equities in Real Estate. . . . + « « « « « 
Banking Premises—Equity. . . ..... 


, 1,942,922.43 
.  3,658,336.13 
: 1,000,266.02 
-  —-2,393,301.72 
- _ 1,995,192.67 


$573,721,505.50 


LIABILITIES 


Deposits. . . $5 19,670,295.63 
Outstanding and Certified Checks 9,334,337.14 $529,004,632.77 
Dividend Payable October 1, 1941 . 625,000.00 
Accounts Payable and Other Liabilities . 1,272,489.16 
Ds: «6 oe ee eo Se ee eS 1,226,331.17 
Reserve for Contingencies . . . ....es- 1,000,000.00 
Cee ac tw et ee 12,500,000.00 
Surplus . ot ae oe 25,000,000.00 
Undivided Profits > > td ve 3,093,052.40  40,593,052.40 


$573,721,505.50 


United States Government obligations and other securities carried 
at $5,142,927.97 in the above statement are deposited to secure 
public and trust deposits and for other purposes required by law. 


TRUSTEES 





Malcolm P. Aldrich 
New York 


John E. Bierwirth 
President 


Mortimer N. Buckner 
Chairman of the Board 


James C. Colgate 
Jas. B. Colgate & Co. 


Alfred A. Cook 
Cook, Nathan, Lehman 
& Greenman 


William F. Cutler 
Vice-President 


American Brake Shoe & Fdy. Co. 


P B. me peow Jennings 
Francis B. Davis, Jr. ocony-Vacanm Os Co., Inc. 
President Howard W. Maxwell 
United States Rubber Company New York 
F. Trubee Davison Harry T. Peters 
President, American New York 
Museum of Natural History Seton Porter 
Russell H. Dunham President, National Distillers 
Chairman of the Board Products Corboration 
Hercules Powder Company Dean Sage 
Samuel H. Fisher Sage, Gray, Todd & Sims 
Litchfield, Conn. Vanderbilt Webb 
William Hale Harkness New Yor 


New York Medley G. B. Whelpley 
Guggenheim Bros. 


Member of the Federal Deposit Insurance Corporation 
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Che 
Cleveland 
Crust Company 


Banking Offices located throughout Greater Cleveland and nearby 


CONDENSED STATEMENT OF CONDITION, SEPTEMBER 24, 1941 


ASSETS 


Cash on Hand and in Banks $173,042,892.65 
United States Government obligations, direct and guar- 

anteed, less Amortization Reserve 160,957,597.06 
State, Municipal and Other Bonds and Investments, includ- 

ing Stock in Federal Reserve Bank, less Reserves 10,034,658.50 
Loans, Discounts and Advances, less Reserves 166,268,466.86 
Banking Premises (including investments and other assets indirectly 

representing bank premises) less Reserves 6,020,617.17 
Other Real Estate (including investments and other assets indirectly 

representing other real estate) less Reserves 3,814,366.23 
Other Resources, less Reserves 2,355,652.71 
Customers’ Liability on Acceptances Executed by this Bank 34,429.09 
Customers’ Liability on Loan Commitments 2,025,000.00 


$524,553,680.27 
LIABILITIES 


Capital Notes $ 12,200,000.00 
(Subordinated to Deposits and Other Liabilities) 
Capital Stock 13,800,000.00 
Surplus and Undivided Profits 7,773,089.89 
Reserve for Contingencies 1,009,626.59 
Reserve for Accrued Interest 
on Capital Notes 86,235.63 34,868,952.11 


DEPOSITS 
$271,620,450.80 


189,798,920.18 

Estates Trust Department 

(Preferred) 17,174,895.89 

Corporate Trust Department 

(Preferred) 3,617,052.22 482,211,319.09 
BN TI, IGE, GOR. oenccccececscccecensccescsccccccccncecscensese 1,779,798.97 
Other Liabilities 3,634,181.01 
Acceptances Executed for Customers 34,429.09 
Loan Commitments Outstanding 2,025,000.00 


$524,553,680.27 


United States Government Obligations carried at $23,072,491.18 are pledged to secure 
public funds and trust deposits and for other purposes as required or permitted by law. 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER CLEVELAND CLEARING HOUSE ASSOCIATION 


Member Federal Deposit Insurance Corporation 





Trusts Under Fire 
Will Personal Agency Services Replace the Trust Device? 


JOHN M. WISDOM 
Wisdom & Stone, New Orleans; Member of the Louisiana Bar 


HE corporate trustee came into be- 

ing and developed because there was 
a need for a corporate trustee to admin- 
ister trusts. It received its chief growth 
from the inherent advantages of a cor- 
porate trustee over an individual in ad- 
ministering a private trust. As our bus- 
iness structure became more complicated 
and as the needs of the individual and 
the community multiplied, trust institu- 
tions then spread out to supply services 
for non-trust needs. Today, in response 
to the shifting requirements of the pres- 
ent and the discernible urgencies of the 
future, trust institutions have expanded 
far beyond the horizon envisioned only 
a few decades ago. 


Yet at conferences and institutes, in 
speeches, books and articles, the bulk of 
the emphasis is on personal trusts. It 
may well be, however, that as we are 
now progressing, destiny may lead us in 
the direction of agency services, not trust 
services, and the broad highway of trust 
services may narrow down to a footpath 
or come to a dead end. 


Levelling Trends 


HE natural evolution of business, 
owing to increasing commercial com- 
plexities, is not the only reason why 
agencies may push forward and trusts 
hold back. As the war is prolonged, we 


may look for greater changes. It may 
well be that the transformation effected 
in 1820 to 1840* may be inconsequential 
compared with the bloodless revolutions 
that have occurred in the last ten years 
and are yet to come. Trust men should 
reexamine their policies and programs in 
the light of current happenings. There 
is a wave of the future—that will carry 
trust institutions along with it, too. The 
levelling spirit in the world is stronger 
than it has been for years and it is cer- 
tain to have its effect in the trust field. 


We see this manifested in all kinds 
of legislation. We see it in high inher- 
itance taxes. It is manifested as to 
trusts in many ways. Judicial decisions 
as well as laws steadily have cut down 
the trust device as a refuge from taxes. 
We have more and more supervision by 
the Federal government. Witness Fed- 
eral Reserve Board Regulations and the 
Trust Indenture Act. We have more 
opposition from governors and state leg- 
islatures. Witness the veto by Gover- 
nor Earle of Pennsylvania of the Uni- 
form Principal and Income Act, and the 
inability of New York’s banks to have 


*When, as Gilbert Stephenson points out, the 
trust business had its beginning while the nation 
was changing from a mercantile-agricultural to 
an industrial economy, from sole proprietorships 
and small partnerships to large corporations. 
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their trust fees raised. These things are 
all parts of one picture that might be 
entitled “Trusts under Fire.” 

Our democratic capitalistic system is 
on trial, and trust business, which is in- 
separable from a democratic capitalistic 
system, is also on trial. 


Opportunity for Agencies 


DO not mean to say that the time 

will come when there will be no trusts. 
There will always be a proper niche for 
the trust for the infant, the incompetent 
and the inexperienced. I do say that 
there may be a time when trusts will be 
scrutinized with even more suspicion, 
when no taxes can be saved by means of 
a trust, when spendthrift trusts will not 
be tolerated, when the period of the rule 
against perpetuities will be drastically 
shortened. In my opinion, the hand- 
writing on our wall says: Agency ser- 
vices will be expanded at the expense of 
trust accounts. If it seems impossible 
to some that we shall be able to get 
along without most of our trusts, I 
should like to call to their attention that 


on the continent of Europe—where they 
also do business—there are no trusts, 
as we know them. 

Considered entirely from a selfish and 
practical point of view, there are a num- 
ber of reasons why an agency may be 
more profitable and more desirable than 


a trust. Of course, there is not always 
the alternative, trust or agency, inas- 
much as many agency services are pecul- 
iar to themselves, as escrows, for ex- 
ample; but frequently, there is the choice 
between a custodianship or agency, on 
the one hand, and a trust on the other. 

Moreover, as a matter of policy, there 
is always the question of how far to pro- 
mote agency accounts. In the opinion of 
trust men, agency services are easier to 
sell. Many individuals who do not like 
the idea of divesting themselves of title 
in living trusts have not the same sales 
resistance against agencies. 


Favorable Position 


HESE reasons favor agencies: First, 
and importantly, there is less liabil- 
ity, in that: (a) In general, a trustee is 
held to a higher degree of care than an 
agent; (b) An agency agreement is on a 
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contractual basis, hence the liability may 
be limited as part of the consideration 
for the contract; (c) The title to the 
property is in the owner. In the second 
place, the trust that continues after 
death obviates the settlement of the es- 
tate, whereas the agency may develop 
into such a relationship that the bank 
will be named as executor. This means 
profitable executorships. Third, ade- 
quate fees may be charged under the 
terms of an agency agreement in those 
states where banks are restricted by 
statute to inadequate compensation for 
serving as trustee. 

It is hardly necessary to say that the 
profit motive should not cause the selec- 
tion of the agency medium where the 
facts indicate a trust is preferable. 
Trust men must be deeply conscious of 
their moral responsibility. Neverthe- 
less, trust business is also a business, 
not a charity. 


Difference Between Agency and Trust 


HE trust institution as an agent 
does not have title to the property 
entrusted to it, the title remaining in 
the customer; whereas, in the case of 
a trust the legal title is then in the 
institution. The agency may be term- 
inated by either party at any time, and 
automatically terminates on the death 
of the customer. Not so in the case of 
a trust. In an agency the control is in 
the hands of the customer; in a trust 
the settlor has only such control as he 
has reserved by the terms of the trust. 
The duties and powers of the institu- 
tion as agent are determined by the 
terms of the contract made with the 
customer. The duties and powers of 
the trustee depend not only upon the 
terms of the trust but upon the prin- 
ciples and rules of the common law and 
of statutes which are applicable to the 
trust relation. The liabilities of the 
institution as agent depend upon 
whether it has failed to use due care 
in the performance of the duties which 
it undertakes; its liabilities as trustee 
depend upon whether it has committed 
a breach of trust. Ordinarily, the re- 
sponsibilities of the institution are 
more extensive where it acts as trustee 
than where it acts as agent. It may in- 
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cur no liability as agent although the 
same action would render it liable if it 
were trustee. 


Leading Case 


HERE has not been much jurispru- 

dence in connection with agency ac- 
counts. However, the case of Stephens 
». Detroit Trust Company, 277 N. W., 
799, 284 Mich. 149, (1938), fairly ex- 
presses the law. The plaintiff, a widow 
of seventy, traveled extensively. Her 
affairs were turned over to the Detroit 
Trust Company under the terms of an 
agreement referred to as an “Agency 
Agreement.” Later she terminated the 
agreement and then sued the Trust 
Company for failure to liquidate com- 
mon stock, amounting to $1,800,000, 
within a reasonable time. She sued on 
the theory that the defendant acted as 
trustee and therefore was under a duty 
to exercise a high degree of care, that 
the defendant had been guilty of a 
breach of trust in failing to liquidate 
her stock and also in making purchases 
of other common stock and mortgage 
participations. 

The Supreme Court of Michigan sta- 
ted that the use of the word “agent” in 
an agreement is not decisive of the re- 
lationship, holding that no trust had 
been created for the reason that title 
had not vested in the Trust Company. 
The Court said that in an agency there 
is supervision and control by the prin- 
cipal, while a trust is based upon the 
idea of discretion in the trustee. Here 
the plaintiff had exercised supervision 
and control. Incidentally, the Court 
upheld the validity of an exculpatory 
clause, although it expressly stated that 
it would not pass on the effect of such 
&@ provision in a trust. 

This case sets out the important prin- 
ciple that the courts will examine an 
agreement carefully to ascertain if a 


trust is created, regardless of what it 
may be called. We must be careful, 
therefore, to create an agency relation- 
ship and not a trust, where that is our 
intention. The decision is also inter- 
esting from the standpoint of liability. 
Here is a case where the customer was 
aged, inexperienced in business affairs, 
and a non-resident most of the time, 
all circumstances which affect the fi- 
duciary relationship. Undoubtedly, the 
bank would have been surcharged had 
a living trust been created. 


Distinction Among Various “Agencies” 


OOSE use of the terms “agency” 
and “custodianship” has caused 
considerable confusion in the under- 
standing of the legal principles in- 
volved. “An agent is one who repre- 
sents or acts for another called the prin- 
cipal.” “A custodian is one who holds 
the personal property of another charged 
with the duty of safekeeping and guard- 
ing it.” In fact and in law, custodian- 
ships are really agency accounts. Cus- 
todianship is usually an attribute of 
agency. It has a very narrow application. 
In the trust business the distinction 
is made between safekeeping accounts, 
custodianships, and managing agencies. 
In law, all are agencies, however, unless 
a safekeeping account be considered 
purely as a bailment or deposit. 

Mr. Stephenson makes clearcut the 
distinction in these three basic types. 
A safekeeping account involves simply 
(1) receiving valuables for deposit, (2) 
issuing receipts for them, (3) keeping 
them safely, and (4) delivering them to 
the principal or upon his order. In a 
custodianship the trust institution 
undertakes to look after the securities 
of the depositor, but its duties are min- 
isterial rather than discretionary. As 
to matters involving discretion, it acts 
only on the order of the customer. 
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In “Trust Business” it is said, “The 
principal duties of a custodian are (1) 
to receive, issue receipt for, and safely 
keep securities; (2) to collect income; 
(3) to execute the necessary ownership 
certificates required for income tax pur- 
poses; (4) to notify the customer re- 
garding all collections; (5) to collect 
matured or called principal and report 
all such collections to the customer; 
(6) to exchange temporary for defini- 
tive securities; (7) to notify the cus- 
tomer of calls, subscription rights, de- 
fault in principal or interest and the 
formation of protective committees; and 
(8) to buy, sell, receive, or deliver se- 
curities on specific direction of the cus- 
tomer.” 

In a managing agency, however, in 
addition to these services, the bank of- 
fers active-managerial service, appro- 
priate to the property, involving the 
exercise of some judgment. As dis- 
tinguished from the case of custodian- 
ships the bank undertakes to make rec- 
ommendations with respect to the re- 
tention and changing of investments. 
It does not invest on its own initiative 
and authority, unless it is a full man- 
agement account. 


Other Types 


HERE are two other kinds of 

agency services of special import- 
ance: attorneyships in fact and escrow 
agencies. An attorney in fact is the 
one who is given authority under a 
power of attorney to perform partic- 
ular acts. The term “attorney account” 
should not be used to refer to a custodian- 
ship or managing agency, but to “that 
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miscellaneous and unclassifiable group 
of agencies that trust institutions are 
called upon from time to time to per- 
form for customers, sometimes as in- 
dependent agencies but more often in 
connection with other trust or agency 
accounts.” 


Escrows, an important branch of the 
personal agency business in Louisiana, 
Texas, and on the Pacific Coast, are an 
unusual kind of agency in that the 
escrow agent, or depositary, is the agent 
of both parties with whom is left prop- 
erty or evidence of property to be deliv- 
ered to another upon the fulfilment of 
specified conditions. Escrows offer a 
tremendous field that has barely been 
tapped. 


Flexible Service 


ARIATIONS of these five basic 

types of personal agency accounts 
make it possible for trust institutions 
to render almost any kind of service 
involving holding or managing prop- 
erty, with a flexibility that trusts can 
not approach. Agency accounts are 
easily commenced, easily terminated. 
Creatures of agreement, the scope of 
their terms and purposes is almost lim- 
itless. All shades of divestiture of 
management and responsibility may be 
effected where the principal retains 
title and control. 


Ten years ago, in a landmark article, 
Francis B. Eastman, of the State Street 
Trust Company of Boston, said: 


“An agency authority remains vested 
in the individual owner, or principal, its 
scope and tendency have changed, and 
will continue to change, with the public 
conceptions of financial service. Hence it 
must keep abreast of the times, and 
adapt itself always, so far as practicable, 
to the public demand. In this respect, 
the agency is unlike the trust, whose 
main functions have been settled and es- 
tablished upon the legal precedents of 
hundreds of years. Agency exists only 
during life of the principal. Its func- 
tions and contacts are not those of death, 
but of life itself, in all its dynamic and 
everchanging trends. Given the requis- 
ites of alertness, accuracy, and painstak- 
ing care, agencies are the builders of 
pleasant, permanent and profitable busi- 
ness.” (Jan. 1932 Trust Companies 73.) 
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UR problem is to consider two meth- 

ods by which a person may arrange 
for the post-mortem distribution of his 
property and to decide which of the two 
is the better under various conditions.! 
The field of discussion may be limited 
by definition: 


When the word “will” appears in this 
paper it means a written instrument, ex- 
ecuted in accordance with the applicable 
statute of wills, declaring the testator’s 
intentions with respect to the disposition 
of his property after death. 

When the word “trust” is used it 
means (unless the context otherwise in- 
dicates) a revocable inter vivos trust 
created by a competent settlor, evidenced 
by a legally sufficient written instru- 
ment, and accompanied by a transfer 
of the trust property to the trustee. If 
such a trust is to be an adequate substi- 
tute for a will it must assume as nearly 
as may be the functions of a will, and 
must not strip the settlor of benefits 
which would be his if a will were used. 
Therefore, it also will be assumed that 
by the provisions of the agreement in- 
come is to be paid to the settlor for life 
and that during his life no investment 
shall be made except with his approval. 


Hypothetical Case 


Today the trust usually 
is thought of as a device 
for saving taxes, for pro- 
curing accounting, safe- 
keeping, and investment 


From address before Probate 
Law Division, American Bar 
Assn., Sept. 30, 1941. 

1. The purely legal aspects of 
the subject are clearly stated 
in Sections 56 and 57 of the 
Restatement of Trusts; Scott 
on Trusts, p. 332; 43 Harv. 
Law Rev. 521; Ch. 6 of Bog- 
ert on Trusts; 3 Univ. of 
Cinn. Law Rev. 361; 78 Univ. 
of Pa. Law Rev. 626. 
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service, or for limiting and controlling 
payments to beneficiaries. We seldom 
think of the trust as a purely dispositive 
device or as a substitute for a will, ex- 
cept when that function is incidental to 
other controlling purposes. But it is 
as a device to be used for what is in 
effect a testamentary disposition of prop- 
erty that we are examining the trust. 


To illustrate: Suppose that A, having 
an estate of $150,000 in stocks and bonds, 
tells his attorney that he is going to the 
hospital in a few days for a dangerous © 
operation, and wishes to make a will 
leaving his estate to the X bank, or to 
his brother Y, in trust to pay the income 
to A’s wife for life, with remainder to 
charity. 

How often would the attorney think 
of recommending a trust as a substitute 
for the will? Almost never. And yet 
why not use the trust? I propose to 
discuss, first, the advantages of the 
trust over the will, and, secondly, objec- 
tions to the trust when used in place of 
a will. 


Lower Cost 


A first and important advantage of 
the trust is that it may be much less cost- 
ly to the estate than the 

will. Consider our hypo- 

thetical case. Suppose A 

does make a will and dies 

within a few weeks. The 

cost to the estate, begin- 

ning with the drafting of 

the will and ending when 

(after A’s death) the prop- 

erty is vested in the trus- 

tee,2 would be more or less 

as follows depending upon 

custom and circumstances: 


2. Thereafter the fees would be 
the same in either case, except 
perhaps in a few states. 





Fee of attorney, for drafting will .$ 250 
Court costs 100 
Miscellaneous (stamp taxes, etc.) 50 
Executor’s fee? 

Fee of executor’s attorney 


The use of the trust for the same 
transfer would, by contrast, involve ex- 
penditures about as follows: 


Fee of attorney for drafting trust 
agreement and supervising trans- 
fer to trustee 

Stamp taxes on transfer of stock 
to trustee 

Setting-up fee, or fee at death of 
settlor (the trustee probably 
would charge one or the other) 

Special fee for paying debts and 
handling death tax returns 


The difference represents a saving of 
4% of the estate, in favor of the trust 
as the means of transfer. The expenses 
of using the trust device are largely in 
the control of the settlor.* By judicious 
choice of a trustee and by stipulation in 
the trust instrument the settlor may 
assure himself that the charge will not 
be more than he bargains for. Assur- 
ance of this kind is more difficult to ob- 
tain if a will is used.5 


No Publicity or Delay 


A second, seldom considered, advan- 
tage of the trust is that it does not, like 
the will, necessarily become a matter of 
public record, and is spared the glare of 
publicity to which all wills are exposed. 
The trust, thus used, affords a method 
of giving effect to testamentary inten- 
tions which one does not care to express 
in a will and might obviate the endless 
controversies which have arisen from the 
use of secret wills. Mistresses and il- 


8. Average statutory fee for estate of $150,000 
in ten representative states. See Stephenson, 
Trust Business in Common Law Countries, 
579. If the widow is executrix, it might be 
unfair to count her fee as an expense to her, 
the beneficiary. 

. See 78 Univ. of Pa. Law Rev. 626 (1930). 

. Kingdom of Yugo-Slavia v. Jovanovich, 100 
Colo. 406. 

. See Blackwell v. Blackwell (House of Lords 
1929) A. D. 318, 67 A. L. R. 336. 
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legitimate children may be provided for, 
and family differences adjusted, with 
a minimum of publicity. 

A third advantage of the trust is that 
it eliminates the annoying and costly 
delay that is so notoriously an incident 
of the administration of estates in the 
probate courts. 


A fourth advantage has to do with the 
simplicity and ease of proof. No par- 
ticular formality is required in signing 
the trust agreement, except the acknowl- 
edgment of deeds if real property is in- 
volved; and no proof is required to make 
the device effective. If a will is used 
there are the statutory requirements for 
execution and attestation; there are the 
witnesses who may be dead or absent 
when the testator dies; there are the 
formalities of probate where the very 
notices to parties in interest are invita- 
tions to objection and litigation; and 
there is the administration in court with 
all its complications. 


A fifth advantage, often mentioned by 
trust institutions, is that the settlor 
under most conditions has a chance to 
observe the operation of the trust during 
his lifetime and to determine whether 
the trustee (who is to be his representa- 
tive after death) acts as the settlor would 
have him act. 


Accomplishing Otherwise Unattainable 
Objectives 


The trust on occasion may be used to 
accomplish, legally, purposes which 
would be illegal if attempted by will. 
For example, in a number of states, 
gifts to charity are invalid if made by 
a will executed within a certain period 
before the testator’s death and if the 
testator leaves issue him_ surviving. 
Where such laws exist a person with 
issue living or prospective can never be 
sure when he makes his will leaving 
property to charity that it will be good. 
As the statutes in terms apply only to 
wills the trust immediately suggests it- 
self.? 

The trust also may be used in a proper 
case to defeat the statutory right of the 


7. Cleveland Trust Co. v. White, 134 Ohio St. L 
15-N. E. (2d) 627, sustains the trust when 
used for this purpose. 
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surviving spouse to a distributive share 
of the estate. The dangers of using the 
trust for such purposes will be discussed 
later. 

There may be other advantages of a 
trust and I have intentionally omitted 
any consideration of advantages that 
might accrue from management of the 
trust estate by a competent trustee. 


Objections from Settlor’s Viewpoint 


When we come to objections we find 
many parties in interest, including the 
settlor, beneficiaries, creditors, trustee, 
lawyer, and the public. 

From the point of view of the settlor 
there are a number of objections. The 
trust is not ambulatory. If a settlor 
creates a trust and afterwards acquires 
additional property the new estate is not 
covered by the trust, unless actually 
transferred to the trustee as an addition 
to the trust estate. 

Another objection is that the trust 
may cost the settlor a considerable sum 
in trustee’s fees during his lifetime, and 
the longer he lives the greater will be 
this expense.® This suggests the thought 
that when a trust is to be used purely 
as a substitute for a will, money might 
be saved by naming as trustee some 
friend or member of the family who 
would not charge fees. It is well-known, 
however, that such an arrangement is 
not always satisfactory. The possibility 
of the settlor declaring himself the trus- 
tee should also be considered, but this 
(to borrow from Justice Holmes) would 
have a very testamentary look. 

It is also quite apparent that the trust 
device does not lend itself readily to the 
disposition of horses, cattle, a going bus- 
iness, furniture, pictures and similar 
types of property. There is the addition- 
al point that the day to day trustee’s 
fees upon a trust containing such prop- 
erty might make the cost prohibitive. 

The trust can best be used when the 
property to be placed in trust is real 
estate, or personal property such as 
stocks and bonds, which create no spec- 
ial problem of transfer, custody or man- 


8. And if he revokes the arrangement, there 
would probably be a revocation fee as well as 
stamp transfer tax on any corporate shares. 
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agement, and when the settlor wants or 
needs a trust during his lifetime as a 
means of relieving himself of care and 
responsibility, or in the absence of such 
desire or need believes he might die with- 
in a comparatively short time. 

There are no important objections to 
the trust from the point of view of the 
beneficiaries. It is relatively inexpen- 
sive and free from red-tape and delay, 
and beneficiaries nearly always are inter- 
ested in getting as much money as pos- 
sible as soon as possible. 


Trustee’s Objections 


From the point of view of the trust 
institution, or the individual profession- 
al trustee, the chief objection to the 
trust, and perhaps the only one, is that 
the fees are smaller. What the bene- 
ficiaries save, the putative executor loses. 
If the term of a contemplated trust is to 
be short and a trust institution is given 
the choice betwen trusteeship of an inter 
vivos trust and executorship, the choice 
would probably always be the executor- 
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ship if made on a purely selfish basis. 
The possible loss of fees to the trust 
institution is offset to some extent by 
the fact that a trust once in effect is 
less likely to be revoked than is a will, 
and trust officers often prefer the liv- 
ing trust on the theory that a bird in the 
hand is worth two in the bush. 

Another objection from the trustee’s 
standpoint concerns possible invalidity 
of the trust. Trustees are always sub- 
ject to the danger of surcharge if they 
distribute property pursuant to the pro- 
visions of an instrument which appears 
to create a trust but does not. The trus- 
tee’s risk is considerably greater than 
when a will is used. 

From the lawyer’s point of view there 
are perhaps two major objections to the 
trust, the first being that quite often it 
is an unfamiliar device somewhat diffi- 
cult to understand and dangerous to fool 
with, whereas the will is fairly well un- 
derstood and to be regarded with less 
suspicion. The other objection, a real 
one, is that the trust, when used as a dis- 
positive device, deprives the attorney of 
his chances for the substantial fee ordin- 
arily received for acting as the execu- 
tor’s attorney. 


Creditors and the Public Interest 


Concerning creditors, it is obvious that 
a trust should never be used for the 
purpose of defeating their rights, and 
every trust drawn as a substitute for a 
will should direct the trustee to pay such 
of decedent’s debts as are proved to the 
trustee’s satisfaction within some rea- 
sonable time. To do otherwise is simply 
to invite trouble. 

Consideration of the public interest 
brings to the fore the whole question of 
the validity of revocable trusts when 
used as substitutes for wills. Every 
other question of advantage or disad- 
vantage is secondary. 

In the Restatement of Trusts the gen- 
eral propositions of law appear as fol- 
lows: 


“Where the owner of property pur- 
ports to create a trust inter vivos but no 
interest passes to the beneficiary before 
the death of the settlor, the intended 
trust is a testamentary trust and is in- 
valid unless the requirements of the 
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statutes relating to the validity of wills 
are complied with.”—Section 56. 

“(1) Where by the terms of the trust 
an interest passes to the beneficiary dur- 
ing the life of the settlor, the trust is 
not testamentary merely because the 
settlor reserves a beneficial life estate or 
because he reserves in addition a power 
to revoke the trust in whole or in part 
and a power to modify the trust. 

““(2) Where the settlor transfers prop- 
erty in trust and reserves not only a 
beneficial life estate and a power to re- 
voke and modify the trust but also such 
power to control the trustee as to the 
details of the administration of the trust 
that the trustee is the agent of the set- 
tlor, the disposition so far as it is intend- 
ed to take effect after his death is testa- 
mentary and is invalid unless the re- 
quirements of the statutes relating to 
the validity of wills are complied with. 

“(3) . . . Where the settlor declares 
himself trustee and reserves not only a 
beneficial life estate and a power to re- 
voke and modify the trust but also power 
to deal with the property as he likes as 
long as he lives, the intended trust is 
testamentary.”—Section 57. 


Newman v. Dore 


By our definition, we have eliminated 
problems which might arise under Sec- 
tion 57 (2) and (38) through reserva- 
tion of power to control details of ad- 
ministration of the trust, by assuming 
that such control will not be reserved. 
The legal device which we are consider- 
ing is a trust within the meaning of the 
above definitions and will be legally 
effective unless it runs counter to a cer- 
tain principle not expressed in the above 
rules but probably implicit in Section 
56, which might for convenience be called 
the principle of Newman v. Dore® be- 
cause in this important case the point 
has newly been emphasized. 

Ferdinand Strauss died July 1, 1934, 
leaving a will dated in May, 1934, which 
contained a provision for a trust for his 
wife for her life of one-third of dece- 
dent’s property. Under such a will the 
widow would have had no right of elec- 
tion. However, three days before his 
death, Strauss executed trust agree- 


9. 275 N. Y. 371, 9 N. E. (2d) 966, 112 A. L. R. 
643. 
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ments by which, in form at least, he 
transferred all his property to trustees. 
The widow challenged the validity of the 
trusts as to which the settlor had re- 
served to himself during life the income, 
the right to revoke, and practically com- 
plete control of the administration of 
the trust. 


Though a person, the court said, may 
use means lawfully available to keep out- 
side of the scope of a statute, a false 
appearance of legality will not avail him. 
“Judged by the substance, not by the 
form, the testator’s conveyance is illus- 
ory, intended only as a mask for the 
effective retention by the settlor of the 
property which in form he had conveyed. 
(The) Question of whether reservation 
of the income or of a power of revoca- 
tion, or both, might even without reser- 
vation: of the power of control be suffi- 
cient to show that the transfer was not 
intended in good faith to divest the set- 
tlor of his property must await decision 
until such question arises. In this case 
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it is clear that the settlor never intended 
to divest himself of his property. He 
was unwilling to do so even when death 
was near.” (Italics supplied) 


Too Close to Line 


It is true that here the settlor did 
reserve power to control the trustee in 
the details of the administration of the 
trust, but one has the feeling, as he 
reads the case, that even without reser- 
vation of such complete power the court’s 
decision would have been the same. The 
settlor drew his sights too fine. 


The case stands almost alone!® to the 
extent that its dictum casts doubt upon 


10. Some other cases are Warsco v. Oshkosh Sav- 

ings and Trust Co., 183 Wis. 156, 196 N. W. 
829; Union Trust Co. v. Hawkins; McEvoy v. 
Boston Five Cent Savings Bank, 20 Mass. 50, 
87 N. E. 465. And see discussion in 1 Bogert 
Trusts and Trustees 341. 
For the effect of Newman v. Dore on trusts 
in New York see the cases listed in Shep- 
hards Citator, particularly Krause v. Krause 
(1939) 18 N. Y. S. (2d) 812, reversed (1940) 
21 N. Y. S. (2d) 341; Murray v. Brooklyn 
Savings Bank (1939) 15 N. Y. S. (2d) 915. 
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the validity of trusts in which only the 
income and power to revoke (or its sub- 
stantial equivalent) are reserved, but it 
sounds a warning that the line must not 
be approached too closely. It suggests 
that public policy may forbid the use of 
a revocable trust to deprive the surviv- 
ing spouse of a statutory share. It dem- 
onstrates the inadvisability of using the 
trust to accomplish by indirection what 
the legislature has expressly or implied- 
ly forbidden. There is always the possi- 
bility that the courts, following the pre- 
cedent of the tax cases, will base their 
decisions on the substance of transac- 
tions, rather than on the niceties of the 
laws of conveyancing and trusts. 


Use of Trust 


But it should not be thought that a 
trust is invalid merely because it is made 
in lieu of a will and income and a power 
to revoke are reserved to the settlor. 
The great weight of authority is other- 
wise. The objection that it is made in 
lieu of a will, Professor Scott says, is 
almost meaningless. ‘“‘Any trust which 
is to continue after the death of the 
settlor must be created either inter vivos 
or by will, and if either form of disposi- 
tion is employed it is used in lieu of the 
other.’’!1 


It probably is for the legislatures 
rather than the courts to clear away the 
mists we encounter when we approach 
too closely the line between lawful and 
unlawful dispositions. But without such 
clarification we know that there is a 
broad clear field in which the trust can 
be used as an efficient and inexpensive 
substitute for the will. Generally speak- 
ing the revocable inter vivos trust with 
income reserved to the settlor is as safe 
and effective as a will in providing for 
a post-mortem distribution of property. 


And I believe it could be demonstra- 
ted that trusts, used instead of wills in 
worthy cases and with lawyer-like dis- 
crimination, might annually save our 
people millions of dollars now paid in 
court costs and fees of executors and 
their attorneys. 


11. 1 Seott on Trusts 338. 
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Trust New Business Column 


DIRECTORS AND NEW BUSINESS 


N one of our editorial “pow-wows” 

a few days ago, talk revolved around 
the problem of directors as sources of 
and agents for new trust business, and 
quite naturally the question of why more 
directors were not naming their banks 
to administer their estates was raised. 
Time and again we run across a case 
where a director is a prime prospect 
from the standpoint of the trust com- 
pany, and yet when he dies and his will 
is offered for probate, his bank is both 
chagrined and embarrassed to find that 
he has appointed his wife, or friend, or 
attorney, with nary a reference to the 
bank he once called Home. If the direc- 
tor is a prominent one and the details of 
his will, thanks to the good offices of the 
press, are made public for all to see and 
wonder at, then the trust institution 
usually prepares an “excuse” as to why 
the bank did not get that particular di- 
rector’s business. Its importance is 
minimized and trust officials, in an effort 
to keep it from spreading around, smile 
it off and refrain from discussing it. 
But any trust man will admit that deep 
down it hurts. It is definitely “the 
unkindest cut of all.” 


What is the explanation for this pro- 
found apathy on the part of many direc- 
tors toward the trust departments of 
their banks? Aren’t the trust men do- 
ing a good job in selling their services? 
Or are directors too set apart from the 
actual operations of the trust depart- 
ment to be aware of the fine job it is 
doing? Or is it that they are so close 
to home that they lose all prospective? 
Whatever it is, directors need to be made 
more conscious of the trust department, 
need to think more in terms of the trust 
department, so that they will not only 
begin thinking of trust services in terms 
of their own needs, but what is more 
important, will begin also to talk up 
trust service, to a much greater extent, 


with their friends and business associ- 
ates. 


NUMBER of ways and means have 

been devised to acquaint directors 
with the intricate mechanism of the trust 
department and the variety of fiduciary 
services it has to offer. “Open House” 
for directors; “Trust Rotating Commit- 
tees” on which directors serve; litera- 
tue addressed to directors describing 
the services of the trust department. 
All of these have been tried—and with 
excellent results. 


In this connection the following sug- 
gestion is offered. Under Section 6B of * 
the Board of Governors’ Regulation F, 
which deals with “Trust Powers of Na- 
tional Banks,” members of the Federal 
Reserve System must conform to the 
following regulation before being al- 
lowed to accept any new trust business. 


“The acceptance of all trusts shall be 
approved by the board of directors or a 
committee appointed by such board.” 


All national banks with trust powers, 
as well as state banks with trust powers 
which are members of the Federal Re- 
serve System, must and do conform to 
the above ruling. From an operations 
standpoint its benefits are obvoius. How- 
ever, it would be interesting to discover 
how many of them have considered its 
importance as a solution to the all-im- 
portant problem of making directors 
more conscious of their trust depart- 
ment. Too many of them have allowed 
the directors to delegate the authority 
of passing on new trust business to a 
committee usually composed of the ad- 
ministrative officers of the trust depart- 
ment and thus lose whatever advantage 
the review of new business might have 
in the way of accomplishing the above 
objective. Here is a natural! Not only 
does it make them trust department con- 
scious—but new business conscious as 
well. 
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BY PROXY, IN PERSON, OR BOTH? 


ONSIDER the “Trust Booklet” as 

the proxy, and the “Trust Solicitor” 
as the person. How best can trust new 
business be brought to the Bank? Shall 
we sit back and keep sending proxies to 
persons that never will attend a meeting, 
or should we make a real personalized 
effort to incite sufficient interest in our 
enterprise so that “attendance at meet- 
ings” with Trust Officers will become the 
rule rather than the exception. 

Some advertising genius put the word 
“versus” in between direct mail and per- 
sonal solicitation. The word “supple- 
menting” is far better, for a combination 
of both types of activity, properly co- 
ordinated, should produce the best 
results. But the proxy method alone will 
not do the whole job. 


NON-DEPOSITOR OFFICERS OF 
CORPORATE CUSTOMERS 


HE X Manufacturing Corporation 

carries a large banking account with 
us, but John Smith, the V.P., has his 
personal account with another bank. 
Should we go after John Smith for his 
personal trust business, and if so how 
much time should be given him? Under 
the heading, “Everyone with money is 


a prospect,” the answer is, “Yes.” But 
when classifying prospects as to their 
familiarity and closeness to the bank— 
hot, lukewarm, or cold—John Smith may 
be an iceberg. From the standpoint of 
mailing lists, John Smith’s name should 
certainly be on it. But from the point 
of view of expending personal solicita- 
tion time at the expense of 100% cus- 
tomers of the bank, this would not be 
considered good sales procedure. 


There would appear to be three major 
divisions of prospects. (1) The indi- 
vidual doing most or all of his personal 
banking business with the bank; (2) 
the individual who does a minor part or 
who is connected with some corporate 
customer, such as John Smith, and (3) 
wealthy individuals who have no direct 
contact with the bank. 


If there is not sufficient personal 
solicitation time to cover all these groups, 
as is the case in most banks, then cer- 
tainly all available personal solicitation 
time should be expended first on Group 
1 prospects. Of course, Groups 2 and 
3 could become entitled to Group 1 per- 
sonal solicitation, if they can be brought 
into the bank through direct mail or the 
recommendation of some Group 1 pros- 
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T. Mortimer Plumb—A Financial Biography 


Chapter 3, Part II: Mortimer Becomes Mr. Plumb 


EARL S. MacNEILL 


As our readers have surmised, T. Mortimer Plumb’s financial biography 
has been a serial round-robin among the members of the advisory editorial 
staff. Conceived in the Editorial Sanctum, Mortimer’s reason for being 
is to personify estate planning as a progressive rather than a static process 
—a process applicable to various ages, conditions, and degrees of wealth. 
It has been suggested that the series be subtitled: “Estate Planning 
Through the Ages”—but we promise that “Mort” will not be immortal. 
There may be times when a pulmotor will be needed, to which end sug- 
gestions, even full-length contributions, are invited. And pull no punches. 
Let Mortimer’s life be a stormy one!—Editorial Note. 


R. WHITE looked at T. Mortimer 
Plumb with new eyes. 

Hitherto he had been one of the like- 
able, “coming” young men in Mr. White’s 
town—whom one thought of easily as 
“Mortimer”—a boy to watch and to help. 
Up to the luncheon, earlier in the week, 
Mr. White’s meetings with him had been 
casual. 


Now Mortimer sat in Mr. White’s of- 
fice, by appointment, surrounded by his 
advisers, and as the Trust Officer looked 
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at him Mortimer took on stature and 
very definitely became Mr. Plumb. A 
trust prospect. 


This Mr. White may be pictured as a 
trust officer who realizes that under the 
hammer of taxation large estates are 
crumbling; who reluctantly concedes that 
the demolition process may be—in part— 
socially desirable and is in any event in- 
evitable; who recognizes that trust com- 
panies from now on must look to the 
‘‘medium” man and to the “coming” man, 
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and must find means to make small trusts 
profitable. He is no fiduciary snob. 


In his talks with Mortimer Plumb, at 
ages 25 and 30, Mr. White had been the 
Older Generation tactfully initiating a 
young man into the financial facts of 
life. He had been (he felt now) a little 
stuffy about it. Today he faced a ma- 
ture man, with mature problems. 

The problems are eight in number, 
Mr. White reflects as he scans the notes 
of his previous luncheon meeting. 


Question No. 1 on the list (as Mr. 
White had paraphrased it) was, “How 
good is life insurance investment if we 
are to have inflation?” Mr. Lee, the in- 
surance underwriter, was prepared to 
talk on this: 

“Inflation, like the poor, is always with 
us,” said Mr. Lee. “Either we have it, 
or it is just around the corner. You 
cannot plan realistically without taking 
the possibility of inflation into consid- 
eration. No need to get in a panic about 
it. If we have crazy inflation, the kind 
where a million dollars buys a loaf of 
bread, then all values are wiped out— 
but none of us expects that kind of infla- 
tion. 

“We should provide, nevertheless, for 
rising prices, rising rents, more credit, 
more money, less buying power. Let me 
suggest—and don’t think this is a selling 
trick—that more insurance is the best 
hedge against inflation you can buy right 
now. 

“For your purpose in planning is to 
assure security for yourself, in your old 
age, and for your dependents. With in- 
surance you can buy quite a lot of money, 
now, that will be theirs if accident or ill- 
ness should take you away before your 
interest in the chemical business ripens 
to its potential value, in which, of course, 
is your ultimate hedge.” 


When the Time Comes— 


éé ITH your family provided for,” 

suggested Lawyer Brown, “your 
full powers will be released to build up 
that business. And no pushing to make 
a little pile quickly — you can work 
towards long-range objectives: a strong 
position in the industry and greater 
profits in the end.” 
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Mr. Lee resumed: “Still having infla- 
tion in mind, I would suggest that your 
insurance proceeds be paid to the bank 
as trustee. If you add $10,000—or $15,- 
000—to your present $20,000, you will 
have enough insurance to make a trust 
worthwhile. The trustee should have the 
power to use principal, not merely in 
emergencies of sickness or accident, but 
to provide adequately for the mainten- 
ance of the beneficiaries in case the in- 
come for any reason should prove in- 
sufficient.” 

Mr. Lee turned to Mr. White, who 
said: “Eventually your chemical stock— 
well, it will be worth what you make it; 
and you will be making other invest- 
ments, some of them profitable, others 
that you will wish to forget. You will 
be successful in your personal invest- 
ment policy to the extent that you keep 
step with inflation. When the time 


comes—” Mr. White paused, in the in- 
evitable, awkward search for a synonym 
for the forbidden word ‘death’ and finally 
let the pause suffice—“your investments, 
like your securities, should be managed 


by a trustee. The trustee will not take 
chances, as you may have, but should 
have liberal investment powers so it can 
do something besides stick its head in the 
sand if it sees inflation oa the horizon.” 

Said Mortimer, “You don’t talk like 
text-book economists, but that seems like 
a practical attitude toward inflation.” 


The Rising Generation 


R. WHITE took up the next ques- 

tion: “What changes, if any, in 
T. M. P.’s estate plan occasioned by 
growth of his family, to wit: the birth 
of two children.” 

“First thing, of course,” said Mr. 
White, “is that you need a larger estate. 
Two more mouths to feed, school to plan 
for. You have $10,000 of chemical 
stock you didn’t have then—but that’s a 
speculation, no matter how hard you may 
work. Some of the hardest working men 
I’ve known have lost all their money. So 
we’re back at insurance—another reason 
for more insurance. Not simply to meet 
money inflation but to meet inflation of 
family. Until you have built up a back- 
log of diversified, conservative invest- 





ESTATE PLANNING 


ments your insurance will be the main- 
stay of your estate—” 


“Fine scramble of metaphors,” said 
Mortimer Plumb. “Anyhow, $15,000 
more itis. And I gather from what you 
said before that the annuity options are 
out.” 


“T would think so,” said Mr. White. 
“Then you had just your wife and mother 
—and limited resources. The annuity 
settlement that Mr. Lee worked out was 
the best you could buy for your money. 
You have more to work with now, and a 
greater diversity of needs. Unpredict- 
able needs—the needs of a growing fam- 
ily. Education, in particular, and pro- 
fessional training, and the hazards of 
silly marriages or of hopeful false starts 
in business. Fixed income settlements 
are too rigid to supply such needs as 
these. 


Estate a la mode 


“Q UESTION, then: whether all or 
part of your present insurance and 
your new insurance should be made pay- 
able to a trustee—such as ourselves—un- 
der a revocable insurance trust agree- 
ment. (I say ‘revocable’ because you 
have no tax problem as yet requiring the 
vehicle of an irrevocable trust.) The ob- 
ject of the trust would be flexibility; the 
trustee would be given the power to take 
care of all real needs to the best of its 
ability with the resources at hand. 


“As to whether all or part should be 
so trusteed: Ideally, perhaps, part of your 
insurance should be kept as it is on a 
fixed income settlement basis. Frankly, 
I would favor such a combination of 
strength and flexibility if you had more 
insurance, but there are practical prob- 
lems which, as a trust administrator, I 
must take into consideration. While 
progress may be expected in the direction 
of making common trust funds workable, 
they are not yet a satisfactory medium 
for the investment of small trusts. Our 
institution has no fixed minimum in 
terms of volume, such as $25,000 or $50,- 
000 or $100,000. First we inquire, ‘Is 
the trust justified?’ Second, ‘Can it af- 
ford to pay a fair minimum fee?’ But 
generally speaking a trust of less than 
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$35,000 either would be unprofitable to 
ourselves or uneconomical to the bene- 
ficiaries. 

“Your Will should provide a trust com- 
plementary to your insurance trust. I 
mean by this simply that the two instru- 
ments—the insurance trust agreement 
and your Will—should match each other, 
so that there will be no overlapping, and 
likewise no gaps between for your good 
intentions to fall through. That’s Judge 
Brown’s job.” (This was a community 
where every lawyer with 25% or more of 
white hair rated the honorary title of 
“Judge.”’) 

“T am not going to try to do the Judge’s 
job,” continued Mr. White, “but I have 
a couple of hobbies that I like to ride 
whenever given an opportunity. 


In Loco Parentis 


é ‘| HOPE that you will not try to be 
Deity to your children, seeking to 
control their lives through the medium 
of rigid trusts. I hope also that you 
will not make the trusts too long. I have 
seen men spoiled by the softening influ- 
ence of income without work and without 
responsibility. Give your son a good 


At the Conference Table 
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part of his share when he reaches some 
such age as 25 or 28, and give him all 
of it by the time he is 35. He may make 
serious mistakes, but certainly it will not 
be possible to say of you that you did not 
give him a fair start. Perhaps, as to 
your daughter, a financial umbrella 
should always be held over her, if only 
to remove a potential element of discord 
when she marries—for the average hus- 
band, I am sure, thinks he can manage 
investments more competently than his 
wife. 


“IT would suggest also that you desig- 
nate some person in each instrument who 
knows your wife and children well and 
can advise the trustee as to matters of 
personal discretion. The trustee, by ap- 
propriate language, would be relieved of 
liability to remaindermen for acting up- 
on this person’s advice, although, in the 
last analysis, the decision should be that 
of the trustee, who must combine hu- 
manity with preservation of the re- 
sources of the trust. 


“Another clause, which Judge Brown 
will think of, will stipulate that the pri- 
mary objects of your bounty are the in- 
come beneficiaries, not those remote in- 
dividuals entitled ‘remaindermen’ who 
will receive the principal, or whatever is 
left of it, on the death of the life bene- 
ficiaries. 


“Clause” trophobia 


é6é OUR trust, I suppose, will shape 

up like this: that your wife will 
receive the income as long as she lives. 
After her death the trust will be divided 
into as many shares as you have children, 
and income will be payable until each 
reaches a specified age, or for life, while 
principal will be payable either at speci- 
fied ages or according to the Will of the 
life beneficiary, if there is still principal 
to be disposed of when the life bene- 
ficiary dies. There should be provision 
for after-born children in case you should 
not get around to modifying the docu- 
ments. There are the personal discre- 
tion clauses I have already mentioned; 
there are clauses relating to investment 
powers and the administrative duties of 
the trustee. 
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“T would suggest simply that you think 
these matters over in a general way and 
later, if you wish, I will sit down with 
you and we will work out a memorandum 
which will give Judge Brown the factual 
material he will need in drawing the 
Will and Trust Agreement. 


“To get back to figures,” concluded Mr. 
White, “if you have no more than the 
$35,000 of life insurance, the insurance 
trust will see your family through, 
though it may be a tight squeeze. The 
chances are, on the other hand, that you 
will be worth considerably more, in chem- 
ical stock and other assets, than you are 
today. Each trust should be so flexible 
that no matter how much more you may 
be worth, it will still be tailored to your 
family’s measure. Such a trust will be 
very much like an extension of yourself.” 


“The next three questions on your list 
we can pass,” said Mortimer Plumb. 
“They were either purely corporate or 
purely personal, and I have found an- 
swers in the manner you suggested.* But 
you asked three other questions which, I 
suspect, involve still more life insurance. 
I suppose John Lee will swing into action 
now.” 


But Mr. Lee, not reluctant to have his 
insurance sold for him, looked at Mr. 
White, who looked at Mr. Brown, who 
patted his graying locks and smiled be- 
nignly. 


“T would like to discuss Questions 6 
and 7, if only to right a kind of wrong. 
Lawyers are hoarders of tradition, you 
know; as a class they do not create. Per- 
haps a lawyer created the first business 
insurance trust—for Sir Walter Scott— 
I don’t really know, but insurance men 
certainly have been the enthusiasts who 
have put the idea over. Lawyers have 
hindered by failing to learn (I am still 
speaking in general terms) what business 
insurance is about. 


Business Magic 


é¢P)USHED around by Lee and White, 
here, I have had to work out some 
business insurance trust agreements. 


*Refer to September issue of Trusts and Estates, 
(page 286). 
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Now, to even the score, I would like to 
put on a sales talk in my own language. 


“The questions are closely related: 
Who will pay cash for your chemical 
stock if you die? How will you pay 
cash for X’s stock if he should die before 
you? 

“Remember the Tappan & Zee Bak- 
ery, makers of Aunt Mary’s Used-to- 
Bake Bread? They paddled it by ma- 
chinery and baked it on a conveyor-belt. 
When Harry Zee died, Jim Tappan had 
a whale of a time with the Widow Zee. 
That’s common knowledge. She wouldn’t 
sell her stock, argued that she as a wo- 
man knew more about baking bread than 
any mere man and insisted on having 
her picture on the wrapper as “Aunt 
Mary.” Jim had to do the work of two 
men, but she squawked to Heaven every 
time he attempted to raise his own sal- 
ary—or to cut hers, for “Aunt Mary” 
stayed right there on the payroll. The 
business went to ruin finally—neither 
side won. 


“There is something almost like magic 
in the business insurance trust plan. 
Take you, with your 10% of stock—or 
your 25%, when you acquire it. You 
will have a contract with the other prin- 
cipal stockholders that upon the death of 
any one of them his estate will be bound 
to deliver his whole stock interest to the 
survivors, upon pre-agreed terms, at a 
price determined by a pre-agreed form- 
ula. You will receive your ratable share. 
You may be spared the embarrassment 
of bargaining with the widow of your 
friend and business associate. You 
won’t need to carry a dead weight in the 
business. - 


“Or, if you should die: the trustee for 
your wife and your children will promptly 
receive full, fair payment for your in- 
terest in the business. 


Paying for the Performance 


cc ES, there will be life insurance. 
It should be in amounts approxi- 
mating the values of the several stock 
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interests. The insurance will be set up 
in such a way that each will be an in- 
surer of the lives of all the others. Your 
respective stock interests and all of the 
insurance policies will be deposited with 
the bank under an insurance trust agree- 
ment. There will be details as to adjust- 
ments of cash surrender values, method 
of fixing price, terms of payment if in- 
surance should fall short of requirements, 
disposition of excess insurance—those 
are matters to work out later, when we 
settle down to the job of writing the 
agreement.” 


“It isn’t exactly magic,” objected Mor- 
timer Plumb. “After all, I do have to 
pay insurance premiums, and so do my 
associates.” 

“Agreed,” responded Mr. White quick- 
ly. “But you will be building up cash 
surrender values, which, as Mr. Brown 
has pointed out, will be adjusted when 
any sales are made. Call it a method of 
forced saving, if you wish. And often 
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it is found practicable to increase salar- 
ies a little, so as to take care of the in- 
surance premiums. A little extra cur- 
rent drain on the business—but in the 
long run the business benefits.” 
“Obviously,” said Mortimer Plumb, 
“this is a matter I cannot decide entirely 
by myself. My associates in the com- 
pany must go along. You’re hitting me 
with a lot of insurance all at once. A 
little later, Mr. Lee, you might come to 
the plant—talk it over with all of us. 
But we’ll finish my own matters first.” 


Corporate Continuity 


R. WHITE said, “There is one final 

question on my list: ‘What might 
be effect on company’s credit if Presi- 
dent, Treasurer or some other key execu- 
tive should die?’ 

“T said the other day that Mr. Lee 
should go into this with you and your 
business associates. He can talk about 
this at the same time he discusses the 
business insurance trust. The loan of- 
ficer of the company’s bank might well 
join in the discussion. By the way, Mr. 
Plumb, where does your company bank?” 

(Mr. White made some _ hurried 
scratchings on a convenient pad.) 

“What Mr. Lee will tell you,” resumed 
Mr. White, “is easy to guess. I don’t 
know the exact set-up in your company, 
and this suggestion may not be needed. 
But sometimes there is an officer who 
has tremendous value to a company. He 
may be—often is—an important producer 
of new business. Or he is the dynamo 
who keeps the machines running. He is 
an asset in the eyes of the company’s 
creditors and his possible loss by death 
is something which the corporation may 
very properly insure itself against.” 


In the November issue, Editor Mont- 
gomery, in the character of Judge Brown, 
will wrestle with the legal—and human— 
problems involved in the drawing of the 
Will and Insurance Trust Agreement— 
instruments which may be fated to speak 
with the voice of T. Mortimer Plumb 
through two generations. 
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Considerations in Use and Preparation of Trusts 
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HE continual growth in the number of 

trusts being created each year is com- 
mon knowledge to every lawyer and prob- 
ably results as much from the constant 
activity on the part of trust companies as 
from any other cause. This manifests it- 
self in newspaper and magazine advertis- 
ing, elaborate brochures and correspondence 
containing all the well known arguments 
why every man of property should not fail 
to create a trust either during his life time 
or by will. Failing any prospect of an es- 
tate, now or hereafter, other than life in- 
surance, the creation of at least a life in- 
surance trust “funded” or even “unfunded” 
is suggested. 

It is all the more important therefore 
that both lawyer and layman become as 
familiar as possible with the problems, ad- 
vantages and disadvantages of creating 
trusts and the administration thereof. Al- 
most any one would be willing to say that 
not every man of means should create a 
trust of some kind or other. Much depends 
upon individual circumstances. Yet it 
would be interesting to know in how many 
instances the creation of a trust has been 
recommended where, for example, the old 
fashioned life estate with remainders over 
would have better met the aims of the set- 
tlor or testator. Those who may dispute 
this statement have possibly not seen the 
life estate at work. Of equal interest would 
be statistics indicating how many trusts 
might better have been left uncreated. 

Thus it appears to this Committee that 
it is of initial importance to determine what 
the many problems are in creating and ad- 
ministering a trust and in tabulating them 
herein. Further research may suggest it- 
self for future benefit to the bar in any one 
or all jurisdictions. 


Questions to Cover 


Three major governing factors. will 
aid in determining at the outset whether 
in a given case a trust should be created 
at all: (a) the settlor’s financial situation, 


From report to Trust Law Division, American 
Bar Assn., Sept. 30, 1941. 


(b) the relationship, character and needs of 
the persons to be benefited, and (c) the 
nature and purposes of the trust. If the 
creation of a trust is decided upon, then the 
following problems arise: 


1. Should the trust be testamentary or 
inter vivos. 


. If inter vivos, should the trust be re- 
vocable or irrevocable. 


. Disposition of property constituting 
trust: 
a. Income, to whom payable, for what 
period of time and in what manner. 
b. Principal, to whom distributable and 
“when. 
(1) Adding to income if latter in- 
sufficient. 
(2) Use for expenses other than 
strictly principal expenses. 
(3) Use for extraordinary illnesses 
and emergencies, education, ete. 
. Termination of trust by trustee un- 
der given circumstances. 


. Securities in trust and provisions re- 
lating thereto. 

a. Trustee’s discretion in retaining and 
investing in “legal” and “non-legal” 
investments. 

. Consent of trustee to mergers and 
reorganizations of corporations. 

. Voting by trustee. 

. Trustee’s authority to act as director 
of corporation whose stock is held 
in trust. 

. Amortization of bond premiums and 
reserves for depreciation. 

. Retaining securities in bearer or 
nominee’s name. 

. Treatment of dividends—stock, ex- 
tra, liquidating, etc., rights to sub- 
scribe to stock. 


. Real estate. 

a. Authority of trustee to buy, sell, 
exchange, mortgage, lease, repair— 
ordinary and extraordinary. 

b. Insurance—fire, compensation, burg- 
lary, etc. 
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6. Trustee. 


a. Selection of corporate or individual 
trustee or both. 

b. Successors—appointment and pow- 
ers. 

c. Authority to employ agents, 
countants and attorneys. 

. Authority to continue a business 
which may become the whole or part 
of trust. 

. Compensation and its apportionment 
in accordance with work done where 
more than one trustee. 

. Valuations and distributions of trust 
property by trustee, sole discretion 
or otherwise. 

g. Exculpatory clauses. 

h. Frequency of rendering accounts. 

i. Bond of indemnity. 

. Jurisdiction. 

a. Domicile of settlor or testator. 

b. Domicile of trustee and situs of 
trust. 

c. Law applicable to trust. Law of 
what jurisdiction is desired to apply. 


ac- 


8. Examination of law applicable to: 


a. Disposition of property without of- 
fending rule against perpetuities or 
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other legal restrictions. 

b. Investments. 

c. Control of trustees. 

9. Consideration of tax situation. 

a. Saving of inheritance, gift, income 
taxes by creation of trust. 

b. Provisions for payment of various 
taxes by trustee for benefit of set- 
tlor or beneficiaries or others. 

c. Preparation and filing of various tax 
forms; Guarding against penalties. 


Three Point Program 


As lawyers, we are primarily concerned 
with the law governing the creation and ad- 
ministration of trusts rather than with the 
practical every-day problems. This Com- 
mittee’s recommendations are therefore: 


1. A comparative analysis of the statu- 
tory laws of each of the states govern- 
ing the creation and administration of 
trusts and recommendation of changes, 
additions or eliminations where deemed 
desirable. 

. That before any trust program pre- 
sented to a prospect by a corporate 
fiduciary is actually reduced to a formal 
trust agreement or will, the prospect 
be told to seek independent counsel 
through his own attorney or failing 
that through one recommended by the 
corporate fiduciary, and that in the lat- 
ter case the attorney consult with the 
prospect alone in his own office on at 
least two separate days. 

. Preparation by some law school un- 
dergraduate of a bibliography as a 
basis for further research or report. 


The Committee has not explored ques- 
tions relating to the effect of the war and 
war inflation upon the creation and admin- 
istration of trusts, believing such questions 
to be in the political and economic fields 
rather than in the legal, except where 
specific legislation is involved, as, for ex- 
ample, the amendment to Section 269 of 
the Surrogate’s Court Act in New York.* 
There are undoubtedly other statutes or 
Executive Orders passed as the result of the 
war and war inflation which will have to be 
considered by trustees, settlors, and their 
attorneys, and if the United States actually 
declares war on the Axis powers, many more 
laws and problems will unquestionably con- 
front those concerned in the creation and 
administration of trusts. 


*Providing for payment of legacy, distributive 
share or trust interest into Surrogate’s Court 
where payment to beneficiary in foreign country 
might be confiscated. 
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EXPENSES OF CONSERVATION 


URING legislative consideration of 

the now well-known Federal Rev- 
enue Act of 1941, the Senate almost suc- 
ceeded in doing the individual tax payer 
a good turn, and although the Joint 
Conference Committee threw it out, it 
is believed that this long standing 
“wrong” will be righted by the prospec- 
tive Administrative Tax Bill on the 
slate for later this year. For Federal 
income tax purposes, business firms 
have long been allowed to deduct from 
their incomes all legitimate expenses 
of business operation. But individual 
owners of capital assets have not been 
granted this right with respect to most 
of the expenses incurred in conserving 
and properly managing their property. 
Such items have ben classified as “per- 
sonal” expenses and therefore not de- 
ductible. 


It is important in this day of scram- 
bled economic conditions and quack doc- 
trines that owners of capital employ 
the most expert professional service 
available to assist them in the care and 
protection of their family estates. Law- 
yers, accountants, custodians of secur- 
ities, investment advisors, industrial en- 
gineers, estate planners, and others play 
important roles in this field. Their fees 
are necessary expenses of the estate 
owner, not personal luxuries. The in- 
dividual tax payer should not be faced 
with the imposition of an income tax 
on expenditures that must be made, if 
his “capital house” is to be kept in 
order. It is in the public welfare that 
private capital be preserved and full 
encouragement should be given to those 
who recognize that it is no longer a 
“one-man job.” 

* * * 


INCOME TAXATION ON BENEFIC- 
IARIES OF LIFE INSURANCE 


HERE is considerable difference of 
opinion on phases of this subject, 


which is one that has not as yet been 
up before the Supreme Court. Take 
the case of a husband who dies leaving 
proceeds of life insurance for the bene- 
fit of his widow. There are several 
methods of arranging her benefits, 
some of which must apparently fall 
under different rules of income taxa- 
tion. 

If the beneficiary has the option of 
directing that the proceeds should be 
held by the insurance company under 
the installment or life annuity mode of 
settlement, and does so, then an amount 
equal to 3% of the original proceeds - 
will constitute taxable income to her, 
until the excess of annuity payments 
has equalled the amount of such orig- 
inal proceeds, after which time all of 
her payments received from the insur- 
ance company would be taxable in full. 


But if the insured, himself, directs 
that the proceeds shall be held by the 
insurance company under the install- 
ment or life annuity option, then we 
have a different interpretation. This 
controversy springs from that section 
of the Tax Law pertaining to exemp- 
tion for income tax purposes of life in- 
surance proceeds. The Treasury De- 
partment has held the amount of in- 
surance proceeds payable at death 
should be spread over and divided by 
the number of years for which such 
payments are guaranteed or the life ex- 
pectancy of the beneficiary, whichever 
period is the longer. Such proportion- 
ate part of each annual payment re- 
ceived from the insurance company is 
exempt from income taxation with the 
excess, if any, over that amount tax- 
able. In most cases this is a more fav- 
orable tax rule to the beneficiary than 
the 3% rule. 

This regulation has been upheld by 
certain lower courts, but other courts 
have ruled to the contrary, declaring 
that no part of such guaranteed install- 

(Continued on page 417) 
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Trusts and Estates With Foreign Beneficiaries 


Licenses and Procedure for’ Disbursing Blocked Funds 


C. B. JENNETT 
Vice President, The First National Bank of Chicago 


LL that is necessary at this time 

in order to convert orderly adminis- 
tration of estates and trusts into chaotic 
uncertainty is to have a beneficiary who 
is in one of the European countries. 
While the situation is now controlled en- 
tirely by Executive action, the judicial 
branch of our Government was the first 
to recognize the possibilities involved. 
On October 30, 1939, the Surrogate’s 
Court of Kings County (N.Y.) held that 
the Court had authority to direct the 
payment into Court of the distributive 
shares of an estate belonging to four 
German nationals rather than approve 
payment of their shares to the German 
Consul. (In re Weidberg). 

Actually Executive action preceded the 
Judicial action noted. Executive Order 
No. 6560 of Jan. 15, 19341 prohibited 
transactions in foreign exchange, the 
export of currency and the transfer of 
funds between domestic and foreign 


From address before Joint Meeting of Probate 
and Trust Law Divisions, American Bar Assn., 
Sept. 30, 1941, read in Mr. Jennett’s absence by 
Emerson R. Lewis, of The First National Bank 
of Chicago. 


1. (40 Stat. 411) and Sec. 2 of the Act of Mar. 9, 
1933 (48 Stat. 1). 


banks except pursuant to Special License 
or General Exemption. From the point 
of view of estate and trust administra- 
tion this Order was not of great signif- 
icance. Most normal transactions with 
foreign nationals could be carried out 
without great difficulty as there were no 
restrictions on payments to such bene- 
ficiaries but only on the method of pay- 
ment. 


Order Prohibits Transfers 


On April 10, 1940, when Norway and 
Denmark were invaded by Germany, the 
President issued Executive Order No. 
8389 primarily to avoid German acquisi- 
tion of the funds of nationals of these 
invaded countries. This Order, as 
amended a month later by Executive 
Order No. 8405, in general prohibited, 
except under General or Special Licenses 
issued by the Treasury Department, any 
of the following if such transactions in- 
volve property in which Norway, Den- 
mark, their possessions, or any national 
thereof, had any interest at the time of 
the effective date of the Order: 


1. Transfers of credit between any do- 
mestic banks or between domestic and 
foreign banks; 
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. Payments by or to any banking insti- 
tution within the United States; 

. Transactions in foreign exchange by 
any person within the United States; 

. The export or withdrawal from the 
United States or the earmarking of 
gold or silver coin or bullion or cur- 
rency by any person within the United 
States; 

. Transfers, withdrawals or exporta- 
tions of, or dealings in any evidence 
of indebtedness or evidences of own- 
ership of property by any person 
within the United States; and 

. Any transaction for the purpose or 
which has the effect of evading or 
avoiding the foregoing prohibitions. 


The term “national” was defined to 
include any person who, on the effective 
date, was domiciled in, or a subject, cit- 
izen or resident of Norway, Denmark or 
their possessions and every business or- 
ganization organized under the laws of, 
or which on the effective date had its 
principal place of business in, such coun- 
try or which on or after such date was 
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controlled by, or a substantial part of 
the stock, shares, bonds, debentures, or 
other securities of which were owned or 
controlled by, directly or indirectly, one 
or more persons whom there is reason- 
able cause to believe are nationals of 
such country. 

However, the term “national” as used 
in this order did not include a citizen 
of Norway or Denmark residing in the 
United States at the time of the appli- 
cation of the Order. 

As the German invasion proceeded, 
and as Russia took over the Baltic coun- 
tries, the Executive Orders were extend- 
ed so that they finally included the fol- 
lowing countries on the dates indicated. 


Norway and Denmark x ’40 
The Netherlands, Belgium 
and Luxembourg ’40 
France and Monaco 740 
Latvia, Estonia and 
Lithuania 40 
Rumania ; 740 
Bulgaria 2 "41 
Hungary ’ : "41 
Yugoslavia , 741 
Greece ” "41 


Executive Order No. 8785 


On June 14, 1941, the President issued 
Executive Order No. 8785 extending the 
restrictions to Albania, Andorra, Aus- 
tria, Czechoslovakia, Danzig, Finland, 
Germany, Italy, Liechtenstein, Poland, 
Portugal, San Marino, Spain, Sweden, 
Switzerland and Union of Soviet Social- 
ist Republics, their nationals, territories 
and possessions. As a consequence of 
this order, most of Europe, excluding 
Turkey, the British Isles, and Iceland, 
as well as many outlying possessions, is 
blocked. The new Order does not by 
inference exclude citizens of the affected 
countries who were residents of the 
United States at the time of the Order 
as did the earlier executive Orders. 

The new Order also extended the pro- 
hibition against payments and transfers 
to any of the affected countries or na- 
tionals thereof irrespective of whether 
the payments are made by a banking in- 
stitution and extends the definition of 
“nationals” to any person the Secretary 
of the Treasury determines is or has been 
on or after the effective date acting or 
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purporting to act for the benefit of or 
under the direction of any of the affected 
countries or a national thereof. 


On July 26, 1941 China and Japan 
were added to the list of blocked coun- 
tries by Executive Order No. 8832. On 
July 17, 1941 the President authorized 
the preparation of a list called “The 
Proclaimed List of Certain Blocked Na- 
tionals” and ordered that names on such 
list be treated as nationals of Germany 
or Italy. This list contains the names 
of over one thousand persons and firms 
in South and Central America. 


On July 31, 1941 President Roosevelt 
announced the creation of the Economic 
Defense Board, which is now responsible 
for the handling of blocked funds. How- 
ever, since the Secretary of the Treasury 
is a member of the Board it is expected 
that the administration will continue to 
be handled in much the same manner as 
heretofore. 


Regulations 


Regulations (of which there have been 
at least four) further define the terms 
used in the Executive Orders, provide 
for procedure in securing licenses and 
prescribe the type of reports to be filed. 


Under the current Regulations appli- 
cations for licenses to engage in trans- 
actions prohibited by the Executive Or- 
ders must be filed in triplicate with the 
Federal Reserve Bank of the District or 
the Governor or High Commissioner of 
the territory or possession of the United 
States in which the applicant resides or 
has his principal place of business. 


The Regulations issued in connection 
with the Executive Order No. 8785 re- 
quire every person (including any organ- 
ization) having title, custody, control or 
possession of property to file a report 
in quadruplicate with the Federal Re- 
serve Bank giving information on a pres- 
cribed form as to all property subject to 
the jurisdiction of the United States on 
the opening of business on June 1, 1940 
(a date near the date of the invasion of 
France) and June 14, 1941 (the date 
of this Order) in which on the respective 
dates any foreign country or national 
thereof had any interest of any nature 
whatsoever, direct or indirect. Note that 
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this report is required with respect to 


all foreign countries, irrespective of 
whether designated in the Executive Or- 
der or not. Thus a report was required 
with respect to property owned by Can- 
adian nationals, British nationals, etc. 


Under date of September 18, the time 
for filing was extended to October 31, 
1941. 

In addition at least nine General Rul- 
ings, designed to clarify special situa- 
tions, have been issued by the Treasury 
Department. 


General Licenses 


In order to provide the necessary gen- 
eral exceptions to the prohibitions con- 
tained in the Executive Orders, the 
Treasury Department has issued to date? 
72 General Licenses. These constitute 
an especially important part of this body 
of administrative rules as it is under 
licenses that most estate and trust trans- 
actions will take place. Eighteen are of 
special importance. 


2. Sept. 22, 1941. 
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Eleven General Licenses authorize 
payments and may be subdivided into 
general and specific payments. Those 
involving general payments are as fol- 
lows: 


General License No. 28 generally re- 
moves all restrictions in connection with 
the property of resident citizens of the 
United States. It is particularly im- 
portant in those cases where a citizen 
of this country was in one of the invaded 
countries and as a consequence had his 
property blocked under the Executive 
Order but subsequently was able to re- 
turn to this country. Under an amend- 
ment of September 9, 1941 this general 
license also applies to other nationals 
who are so considered solely by reason 
of having been domiciled in a blocked 
country on the pertinent effective date. 

General License No. 42 generally re- 
moves all restrictions in conection with 
the property of citizens of any of the 
blocked countries if they have been con- 
tinuous residents of the United States 
on and subsequent to June 17, 1940 (or 
the effective date of any prior Executive 
Order blocking the funds of the country 
of which they are citizens). 

General License No. 51 generally re- 
leases the property of the Union of Sov- 
iet Socialist Republics and nationals 
thereof (issued June 24, 1941). 

General Licenses No. 49, 50, 52, 60 and 
70 affect Sweden, Switzerland, Spain, 
China, Portugal and nationals thereof. 
They are designed to permit transactions 
involving property of these countries 
and their nationals subject to the con- 
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trol of some designated central author- 
ity which will assure this country that 
the funds will not fall into Axis hands. 


Licenses for Specific Payments 


There are three General Licenses au- 
thorizing limited payments for specific 
purposes to beneficiaries who are na- 
tionals of the blocked countries. 

General License No. 11 permits pay- 
ments to individuals in the United States 
from blocked accounts in banks in the 
United States provided 


(a) The bank making the payment must 
satisfy itself that such payments are 
needed for living, traveling and 
similar personal expenses in the 
United States. 

Such payments do not exceed $500 
in any one month to or for the ac- 
count of any one depositor. 

(c) Each bank files a monthly report 
covering such transactions. 


This General License is particularly 
important in making payments to a cit- 
izen of one of the blocked countries who 
has not been in this country long enough 
to come within General License No. 42. 


General License No. 32 permits remit- 
tances through a bank to any individual 
(a citizen of the United States or not) 
within a blocked foreign country pro- 
vided such remittance is made only for 
the necessary living expenses of the 
payee and his household and do not ex- 
ceed $100 in any one calendar month 
to any one household, except that addi- 
tional sums not exceeding $25 in any 
one calendar month may be remitted for 
each member of the payee’s household in 
addition to the payee, provided that in 
no case may the remittance exceed $200 
per calendar month per household. 

General License No. 33 applies to cit- 
izers of the United States. It permits 
remittances through a bank to a citizen 
of the United States within any foreign 
country provided such remittances do 
not exceed $500 in any one calendar 
month to any payee and his household 
and are for the necessary living and trav- 
eling expenses of the payee and his 
household, except that an additional sum 
not exceeding $1,000 may be remitted 
once to such payee if such sum is used 
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for the purpose of enabling the payee 
or his household to return to the United 
States. 

Here, as under General License No. 32, 
certain other minor restrictions are im- 
posed and all parties to the transaction 
must satisfy themselves that the terms 
and conditions are complied with. Banks 
through which the remittances are made 
are required to file reports of such trans- 
actions. No special license need, how- 
ever, be secured in any instance where- 
in the transaction is permitted by a gen- 
eral license. 

General Licenses No. 32 and 33 are 
probably the most important from the 
point of view of trust remittances. They 
have enabled most trustees to see that 
their foreign beneficiaries do not starve. 


General License No. 33 is somewhat 
more liberal than No. 32. This may be 
accounted for by the fact that the former 
is restricted to citizens of this country. 
In this connection and in other situations 
citizenship is important. For this rea- 
son it is well to examine carefully the 
Nationality Act of 1940 (Title 8, Sec. 
802/9 U.S.C.A.) which governs expatria- 
tion and repatriation. 

The General Licenses above referred 
to constitute the sole means by which 
remittances may be made to beneficiar- 
ies who are citizens or nationals of any 
of the affected countries without a spec- 
ial license. 


Licenses Authorizing Administrative 
Action 


Of course there are many administra- 
tive acts other than remittances to bene- 
ficiaries involved in the administration 
of estates and trusts. Some of the more 
important acts authorized by other Gen- 
eral Licenses are as follows: 

General License No. 1 authorizes the 
transfer of credit to a blocked account 
in a domestic bank. 

General License No. 2 permits the pay- 
ment of fees to banks. 

General License No. 4 authorizes the 
sale of certain securities on a National 
Exchange if the proceeds are deposited 
in a domestic bank and there blocked. 

General License No. 5 permits the pay- 
ment of taxes in this country. 


Custody accounts at the Equit- 
able are proving extremely 
useful to corporations and 


individuals in many States. 


okti ay .W:38 - 


TRUST COMPANY 
WILMINCTON, DELAWARE 


General License No. 12 permits the 
removal of the contents of a safe deposit 
box subject to very rigid restrictions. 


General License No. 27 authorizes a 
bank to receive interest, dividends and . 
proceeds of redemption of certain secur- 
ities, if such bank holds the securities 
involved in a blocked account provided 
the proceeds are deposited in such bank 
in a blocked account. 

General License No. 30 is of particu- 
lar importance. It authorizes a bank or 
trust company acting as trustee of any 
trust administered in the United States 
or as legal representative of any estate 


‘ administered in the United States, such 


as executor, administrator, etc. in which 
trust or estate one or more persons who 
are nationals of one of the countries 
designated in the Executive order have 
an interest, beneficial or otherwise, to 
engage in the following transactions: 


(a) Payments of distributive shares of 
principal or income to all persons 
legally entitled thereto who are not 
nationals of any of the blocked 
countries. 


(b) Other transactions arising in the 
administration of such trust or es- 
tate which might be engaged in if 
no national of a blocked country 
were a beneficiary, co-trustee or co- 
representative of such trust or 
estate 


provided, however, that the License does 
not authorize such trustee or legal repre- 
sentative to engage in any transaction 
at the request of, or upon the instruc- 
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tions of any national of a blocked coun- 
try. 

Note particularly that this license ap- 
plies only to banks and trust companies. 
Apparently individual trustees and legal 
representatives cannot administer their 
trusts and estates involving nationals of 
blocked countries except under the auth- 
ority of a special license. 

The Treasury is not disposed to grant 
special licenses for the purpose of mak- 
ing additional remittances to foreign 
beneficiaries in countries under control 
of Axis Powers beyond that permitted 
under the general licenses previously re- 
ferred to. Generally speaking special 
licenses are not readily obtainable. 


Closing Estates 


Naturally the closing of estates with 
foreign beneficiaries is difficult since dis- 
tribution to such beneficiaries and the 
securing of their receipts becomes in 
many cases an impossibility. The exact 
procedure will depend upon the laws of 
the local jurisdiction plus the attitude 
of the Treasury Department in granting 
special licenses. 

Perhaps in New York the Surrogate 
Court case mentioned earlier provides a 
solution by the deposit of the assets with 
the court. 

In Illinois the 1939 Probate Act, (Sec- 
tion 307; Sec. 461 of Chapter 3, Illinois 
Revised Statutes, 1939) provides as 
follows: 


“When the receipt of a distributee or 
a claimant cannot be obtained the execu- 
tor or administrator by leave of court 
may deposit with the county treasurer of 
the county in which the estate is being 
administered the money in the hands of 
the executor or administrator payable to 
the distributee or claimant. The county 
treasurer shall give to the executor or 
administrator a receipt therefor which 
shall be filed in the probate court. The 
person entitled to the money so deposited 
may obtain it upon application to the 
probate court and satisfactory proof of 
his right thereto.” 


It would appear that the section is lim- 
ited in its application to “money” and 
does not include other types of property. 
Further it cannot be availed of by a 
trustee seeking to make a distribution as 
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the statute is applicable only to execu- 
tors and administrators. Of course even 
if the procedure outlined in the statute 
is attempted it must be authorized by a 
special license from the Treasury Depart- 
ment. 

It is interesting to note that Mary- 
land at the 1941 session of its legisla- 
ture passed a statute directed at this 
situation. The Provisions of the act 


might be abstracted as follows: 


“Where it shall appear that a legatee, 
distributee or beneficiary of a trust or 
other testamentary disposition is a non- 
resident of the United States of Amer- 
ica and would not have the benefit or 
use or control at its full value of money 
or other property comprising such leg- 
acy, distributive share, benefit or trust, 
or where other special circumstances 
make it appear desirable that payment 
or delivery should be withheld because 
of national or international action (other 
than action by the United States of 
America) affecting such money, prop- 
erty, or value or the full use and enjoy- 
ment thereof, the Orphans’ Court or any 
other Court having jurisdiction of the 
estate or trust may direct that such 
money or other property shall be paid 
or turned over to the Register of Wills 
or the clerk of the court for the ultimate 
benefit of such legatee, distributee or 
beneficiary or such person or persons as 
may thereafter appear to be entitled 
thereto, to be paid or delivered to him 
or them only when and as it shall be es- 
tablished that such party will personally 
fully enjoy the advantage and benefit 
thereof. Such money or other property 
so paid into court shall be paid out or 
delivered only by the special order of the 
Orphans’ Court or of any other court 
having jurisdiction.” 


On the whole it may be concluded that 
while local statutes or rulings may be 
helpful, they cannot be considered as a 
complete solution since in any event the 
action taken must be approved by the 
Treasury Department through the grant- 
ing of Special Licenses. 


Special Licenses in Trust 
Administration 


Some examples of the types of situa- 
tions calling for special licenses and the 
attitude of the Treasury Department 
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with respect to applications for the 
same might be of interest. These ex- 


amples are drawn from the files of the 
Trust Department of The First National 
Bank of Chicago and for obvious reasons 
no names are given. 


The bank was acting as Custodian of 


certain securities for a citizen of the 
United States who had gone to France 
and was living there at the time of the 
invasion. Her furniture was in storage 
in Chicago and the bank had instruc- 
tions from her to pay the storage bill as 
it was presented. The bank initially 
thought that payment of this recurring 
monthly storage charge would come with- 
in General License No. 11 which author- 
izes payments for “living, traveling and 
similar personal expenses in the United 
States.” However, the Treasury Depart- 
ment ruled that the payment of these 
storage charges did not come within that 
general license and requested the bank 
to make application for special license. 
The application was made and the special 
license was granted for a period of six 
months. 

Another instance of doubt as to the 
application of General. License No. 11 
was encountered in an account where 
the bank was holding securities for a 
citizen of the United States residing 
in Germany with instructions to pay 
from the income certain insurance prem- 
iums covering policies on his life in in- 


SAN FRANCISCO 


surance companies in this country. Ob- 
viously, this was a situation which re- 
quired definite action for otherwise the 
policies would have lapsed. An applica- 
tion for special license to make the pay- 
ments was made and granted. 


In another account, the bank was act- 
ing as trustee of a revocable trust created 
by a resident of Switzerland, but a cit- 
izen of the United States. The only 
close relative of the donor was a grand- 
son who was a German citizen by birth. 
The grandson had tuberculosis and could 
not be moved out of Switzerland. The 
donor was his sole support and she rec- 
ognized that, due to international com- 
plications, a situation might arise in the 
future where the bank would be unable 
to remit any funds to take care of her 
grandson. Consequently, she worked out 
an arrangement whereby she could create 
a trust there. She advised the bank of 
these arrangements and requested that 
one-half of her trust be sent to Switzer- 
land to create this new trust. The bank’s 
application for a special license was 
denied by the Treasury Department. 

Another interesting situation arose in 
connection with General License No. 42. 
The donor and beneficiary was a citizen 
of Switzerland, who created the trust 
after reaching this country but before 
any restrictions were placed on Swiss 
funds. On October 10, 1939, she entered 
the United States on a visitor’s visa. 
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She remained continuously in the United 
States until April, 1940 when she went 
to Canada and returned after a short 
sojourn there on an immigrant’s visa so 
that thereafter she had the status of a 
resident alien. In March, 1941 on the 
advice of her doctor she took a trip to 
Mexico to try the curative effects of 
certain baths. She remained there until 
May, 1941. The question was whether 
or not she could be considered continu- 
ously as a resident of the United States 
on and subsequent to June 17, 1940. 
The bank set forth the facts in an ap- 
plication for a license designed to com- 
pletely release the account under General 
License No. 42. However, the Treasury 
Department denied the license. 


Procedure in Making Remittances 


All the authority in the world does 
not put funds into the hands of a desti- 
tute beneficiary. There is still needed 
the practical job of getting the money 
over there. With exchange regulations 
all over the world, with a good part of 
the world at war, with domestic banks 
having drastically reduced their foreign 
balances and all the other disturbing fac- 
tors, foreign remittances today are on an 
entirely different basis from that in 
peace times. Many regular channels of 
operations have been closed and more 
often than not the success in the making 
of the remittance is dependent upon the 
resourcefulness and ingenuity of the for- 
eign banking department of the bank 
through whom the remittance is being 
made. 

Here again no general rule may be laid 
down. The best recommendation is to 
consult the foreign department of a met- 
ropolitan bank. In this connection it is 
interesting to note that banks and trust 
companies are in a somewhat more favor- 
able position in the administration of 
estates and trusts with foreign benefic- 
iaries than are individuals. The reason 
for this is obvious. The Treasury De- 


partment finds it expedient to control 
this situation through banks and trust 
companies as foreign exchange transac- 
tions are carried out almost exclusively 
by banks and trust companies. 

This survey would not be complete 
without three cautionary notes. 
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First: Many of the statements made 
herein are generalizations and are sub- 
ject to qualifications which were omitted 
in the interests of brevity. Consequent- 
ly,. this discussion should be taken as 
indicative of the problems _ involved 
rather than their solution. 

Second: Much of this discussion may 
be out of date at this very moment. The 
complete story cannot be had without 
reference to the latest Executive Orders, 
Regulations, General Licenses, etc. 

Third: This is serious business and 
should not be lightly discarded; serious 
penalties may be imposed for violation. 


Statement of Principles 
(Continued from page 381) 


of the services of the trust institution the 
employment of counsel to advise the cus- 
tomer is unnecessary. 

(5) In the employment of counsel the 
trust institution should endeavor, in the 
absence of compelling reasons to the con- 
trary, to engage the attorney who drew the 
instrument, or who represented the testator 
or donor, to perform any legal work re- 
quired in the course of trust or estate ad- 
ministration. 

The National Conference Group hereby 
recommends to state and local Bar and 
trust organizations the creation of joint 
conference committees, composed equally of 
representatives of trust institutions and the 
Bar Associations, for the purpose of im- 
plementing and making effective the carry- 
ing out of these principles and the amicable 
and co-operative solution of disputes or mis- 
understandings in relation thereto. 


Raymond H. Trott, vice president, 
Rhode Island Hospital Trust Co., Provi- 
dence, is co-chairman of the Group rep- 
resenting the Trust Division. Edwin 
M. Otterbourg, of New York City, is co- 
chairman representing the Bar Associa- 
tion. 

ee 
Council Appointments 

Announcement of the appointment of 
twelve members at large to the Executive 
Council of the American Bankers Associa- 
tion was made recently by Henry W. 
Koenecke, newly elected president of the 
Association. Robertson Griswold, vice pres- 
ident of the Maryland Trust Company of 
Baltimore, Maryland, was chosen by Mr. 
Koeneke to represent the trust companies. 
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Forged Wills and Fraudulent Estate Claims 


How They Can Be Detected 


ALBERT D. OSBORN 
Examiner and Photographer of Questioned Documents, New York City 


HE most lucrative field for forged 
documents is in claims against es- 
states. And forged documents appear 
in estate claims more often than in 
any other field except check forgeries. 
Some old handwriting decisions were 
scathing in their treatment of the sub- 
ject and often the views expressed were 
undoubtedly justified. When one wit- 
ness merely gave his opinion that a 
signature was genuine and another that 
the signature was a forgery, the judge 
or jury was little or no better off after 
such testimony was heard. But hand- 
writing testimony has changed in the 
last thirty years or so from a mere opin- 
ion to, in many cases, a demonstration. 
When the reasons for the opinion are 
given and the reasons illustrated by 
correct photographs, then the value of 
the testimony can be judged correctly. 
Many document problems can be so 
illustrated that they need little or no 
testimony. A good enlarged photograph 
many times, as the old Chinese proverb 
says, is worth a thousand words. 
Graphology, the telling of character 
from handwriting, has no part in the 
work of an examiner of documents. It 
would be convenient, of course, if one 
could look at a note brought against an 
estate and say that the writer “is an 
honorable man.” But it cannot be done, 
and the more one studies handwriting, 
the less he believes in graphology. 


Exact Copies Easily Revealed 


Many people say, “You could not tell 
whether my signature was good or bad, 
as it is different every time I write it.” 
Of course one’s signature varies some- 
what, but that variation is actually a 
safeguard. A rubber stamp impres- 
sion of one’s signature is of no use, as 


From address before Probate and Trust Law 
Divisions, American Bar Assn., Sept. 30, 1941. 


it can be copied and used. That is the 
difficulty with the four signatures on 
the Rice Will as shown in the accom- 
panying photograph. They are all ex- 
actly the same as they were all traced 
from one genuine signature. 


Peo, 
if jes 
sf “ ht bcls 
tat 


a 
ae: 
ge 2 


The signatures at the right illus- 
trate the natural variations in one’s 
handwriting in the length of the signa- 
ture, in the size of certain letters and 
in minor details. Such variation does 
not interfere with the identification of 
the writing; in fact, it is a help, as a 
forger attempting to produce more than 
one signature must incorporate into 
two or more forgeries the natural vari- 
ation of the writer, and this, to say the 
least, is difficult. 

Placing of the signature under ruled 
squares to show identity of position is 
even better in some respects than plac- 
ing one signature over the other, as 
when this is done one may obscure the 
other. 


Common Pitfalls 


The best method of determining 
whether or not a signature is genuine 
or a forgery is to look at the execution 
of the handwriting, that is, the speed 
and freedom in the lines of the writing. 
In traced signatures and in a careful 
copy, the forgery is hardly written, it 
is really drawn. In a genuine hand- 
writing, the pen comes off the paper 
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in motion, so that a final line fades 
away to a point, while the forger car- 
ries his copy to the end of the line 
and then raises the pen, the result be- 
ing that the lines end abruptly and 
this, with a tremor generally shown 
throughout the writing, is a clear indi- 
cation of forgery, even though the 
forms are correctly copied. 

In the E. A. Oliver Estate tried in 
White Plains, New York, the writer was 
a habitual user of alcohol. In fact, his 
writing shows that clearly, as seen in 
the three lower signatures in the illus- 
tration. The name at the top is from 


the alleged will, and of course, was 
written much too well for Oliver, and it 
was declared a forgery. 

When a forger attempts to imitate 
a whole document, he encounters many 
difficulties. One is the natural inclina- 
tion to go back and fix over parts of a 
document, as was done in one case, 
where a capital “N” should have been 
made with pointed tops. This was over- 
looked in the first writing, then the 
forger went back and put on the points 
on the capital “N,” of course a ridicu- 
lous addition which would be found 
only in a careful forgery. 
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“Out of Date” 


Many times forgers are so intent on 
one part of an operation that they do 
not see another which afterwards ap- 
pears almost ridiculous. This was the 
case in the Laura D. Littlefield will, 
dated the 14th day of July 1925. The 
paper showed an unusual watermark, 
the actual date of manufacture being 
1928. 

Occasionally it is possible to prove 
that while a signature is genuine, it 
is not of its date. In the Oscar F. Doug- 
las, Jr. Estate,* the possessor of stock 
claimed the deceased had signed a stock 
certificate on March 11, 1938. 


The stock had undoubtedly been sign- 
ed about nine years earlier in blank. 
Claim was for $120,000 and a Jury gave 
the lady claimant a verdict. The Sur- 
rogate, however, promptly set the ver- 
dict aside and, in his opinion, said: 
“The jury must have overlooked the 
proof amounting practically to a dem- 
onstration that the signature to one 
of the stock certificates in controversy 
could not have been made by the de- 
ceased as testified by the witness...” 
The case was later settled for around 
$10,000. 

The Ultra Violet Light, under which 
eradicated writing can be made leg- 
ible, has proved of assistance in estate 
claims. In the Garrett case in Philadel- 
phia, the $17,000,000 snuff fortune, the 
claim of an alleged illegitimate son, 
who would have taken of course the 
entire estate, was thrown out. The 
claim was based to a large extent on a 
family Bible, and it was possible to 
reproduce a page in the Bible which 
was not there. That statement sounds 
somewhat fantastic, but it is a fact. 
Opposite the page giving the family 
record, there was a blank page, but 
there were traces of offset—writing or 
ink which had migrated on this page. 


The alleged family record should have 


*Authentic signatures showing changes brought about by advancing age. 
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offset of course on this blank page if it 
had been there through the years. 
However, with the use of the Ultra Vio- 
let Light, it is possible to photograph 
and bring out the offset writing on the 
blank page. The actual original page 
was thus brought out, indicating the 
Bible had belonged to the Leamen fam- 
ily, as it gave the marriage of Armanda 
Mathilda Leamen to one Nicholas Dan- 
ner. It was afterwards found that the 
claimant had purchased the Bible from 
the Leamen estate. 


Altered typewriting of course enters 
into claims. The claimants do not real- 
ize that typewriters have definite dates. 
To use a modern Underwood to write 
up an estate claim of a few years ago 
would be the same as having one’s 
picture taken in a 1941 Buick and label- 
ling it “photo taken in 1915.” 


The undoing of most forgers and 
claimants is an attention to one part of 
the process and the overlooking of an- 
other. In a recent case in New York, 
these slips of the claimant could be 
shown to an extent which led the Sur- 
rogate in his opinion to say that “On 
the testimony of the expert alone, the 
claim would have to be disallowed.” 
Occasionally, of course, such claims 
succeed, but with the modern tendency 
to allow reasons and illustrations to be 
used, the success of fraudulent estate 
claims has been materially reduced. 


Trends 


(Continued from page 405) 


ment or annuity payments is subject to 
income taxation—except extra interest 
earnings. The Supreme Court ultimate- 
ly will have to settle this question, but 
strange as it may seem either interpre- 
tation under this type of settlement 
will, in most cases, give a beneficiary 
taxpayer an advantage over the bene- 
ficiary who in effect buys her own 
annuity out of life insurance proceeds. 
Owners of life insurance should be 
urged to check carefully all these ques- 
tions with their personal attorneys and 
life underwriters. 
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Famous Montgomery Tax Books 


ANNOUNCING 


FEDERAL TAXES ON 


ESTATES, TRUSTS, 
AND GIFTS, 1941-42 


THE complete, outstanding treatment of these 
taxes—for trust officers, attorneys, and ac- 

countants; for executors and administrators; 

for property owners and their beneficiaries. 


It covers, in one place, the application of fed- 
eral gift and estate taxes, as well as the income 
tax problems peculiar to estates and trusts. It 
brings the entire situation down to date; inter- 
prets law, court decisions, and official rulings 
into plain statements of advice and procedure. 


PREPARED by one of America’s well-known 
tax authorities— * 


ROBERT H. MONTGOMERY, 


Counsellor-at-Law; a _ Certified Public 
Accountant; author of Federal Tax Prac- 
tice, and, since 1917, of successive edi- 
tions of his Federal Tax Handbooks. 


—and rooted in the experience of an organiza- 
tion of lawyers and professional accountants 
who deal constantly with tax questions. 


QHE counsel, suggestions, and warnings pre- 
sented in this handbook afford a unique and 
constantly useful foundation in determining 
legal and accounting questions arising the year 
round in handling of property. 

With today’s drastic rates, taxpayers and 
their counsel should know and be able to take 
advantage of means permitted by law to reduce 
tax liability. The discussion of such means in 
Montgomery’s book will repay closest study. 


One of the most important features is the 
chapter devoted to minimizing taxes in plan- 
ning the disposition of estates. The law oper- 
ates, for instance, to encourage some forms of 
transfer and to discourage others. This is thor- 
oughly explained, including en from the 
tax angle, of certain types 0 $7.50 
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END for your copy of Montgomery’s 

FEDERAL TAXES ON ESTATES, 
TRUSTS, AND GIFTS, 1941-42. In prep- 
aration now, for early issue. Price, plus 
few cents delivery, payable within 5 days 
after receipt. We pay delivery if you 
remit with order. Address Dept. M 547, 


The Ronald Press Company 


New This Year, 
Another Montgomery 
Tax Book, EXCESS 
PROFITS and Other 
Federal Taxes On Cor- 


porations, 
1941-42 - $7.50 


15 East 26 St. 
New York, N. Y. 
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...Have Good Management 


The Federal savings and loan association is a local insti- 
tution lending money on first mortgages on homes in its 
community. Its management problem is a comparably 


simple one. 


Its manager and his assistants are generally fairly paid 
and have good facilities for the performance of their tasks. 
They know the people of the community, their property and 
their problems. Members and Federal supervisors assure 


good, economical management. 


The account of every investor in every association is in- 
sured as to safety up to $5,000 by an instrumentality of the 
United States. 


SELECTED FEDERALS, Inc. 


135 S. LaSalle St. Field Building Chicago 


This is not an offer to sell any security. Selected Federals, 
Inc. is a non-profit corporation composed of qualifying 
Federal Savings and Loan Associations which sell directly 
to investors. Full information, including list of members, 
will be furnished upon request. 


TE-10-28 











New Signals for Investment Review 


How War Priorities Displace Seasonal Trends 
and “Business as Usual” 


J. W. MEADER 


T just about the point where invest- 

ment experts thought they were de- 
veloping better methods of security 
appraisal, the war has upset their cal- 
culations. In the rapid shift from peace 
to war many kinds of change occur, 
sometimes altering appreciably the out- 
look of otherwise acceptable stocks and 
bonds. 

Analysis of the trends of industrial 
growth, business conditions and the com- 
petitive situation, as a rule, yield con- 
clusions which almost guarantee super- 
ior investment performance.* Other 
factors, for example the elusive item of 
management, defy quantitative apprais- 
al. But if the dynamic analysis is care- 
fully done, some of the results of good 
or bad management are taken into the 
reckoning. 

Such methods lose, during war emer- 
gency, much of their force. Secular 
growth means nothing in the hot-house 
forcing of production in war-essential 
lines, the necessary neglect of certain 
“non-essential” lines. The time element 
is intensified. Needs must when the 


*Cf. Investment Dynamics, Backman and others, 
1939. 


devil drives, and extra shift, short-cut 
methods, disregard of costs, anything 
goes. Seasonal variation disappears; 
there is no business cycle, no chance of 
letdown as long as the military services 
multiply overnight today’s estimates of 
requirements. Competition simply can- 
not be said to exist in a world of prior- 
ities, allocations, bottlenecks, shortages, 
and arbitrary prices. So new methods 
of security appraisal must be added, or 
proven methods adjusted. 

The success of the dynamic method 
under ordinary conditions probably lies 
in the discovery and emphasis of fac- 
tors which will influence the physical 
volume of a business over long periods. 
In order to apply the same principle un- 
der war conditions, it is necessary first 
to appreciate the industrial mechanics of 
modern war. 

The economics of a shift from peace 
to war are subordinate to military con- 
siderations which are exceedingly sim- 
ple. The rule of war is conquer or die; 
the most merciful war, the most suc- 
cessful, is a short war, waged with the 
utmost intensity. The United States, 
finding itself obliged to fight a worthy 
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adversary, must waste invaluable time 
correcting previous neglect of its ar- 
mory. The result is a scale of required 
production which cannot be met with 
existing resources and methods. 


This means demands on the industrial 
system in the following order: First, 
for more plants and tools, especially for 
the production of tanks, guns, planes 
and ships. Second, for raw materials 
and labor,—metals in unheard-of quan- 
tity, manpower and skills from a fund 
already depleted by the service drafts. 
Third, for ammunition and supplies. 


Five Ways to Produce War Goods 


HERE are only five ways in which 

such war needs can be met: 1. by in- 
creased total production; 2. by in- 
creased diversion of production to war 
purposes (with a corresponding decrease 
of production for non-war purposes) ; 
8. by the requisitioning of existing, pre- 
viously accumulated physical capital, 
which means a diminution of total cap- 
ital or “tools”; 4. by the conversion of 
non-productive wealth into capital; 5. 
by an excess of imports from abroad. 
There are limits to which these pro- 
cesses can be carried, and they are not 
equally desirable, feasible or valuable. 


In present circumstances we must ex- 
port rather than import supplies of 
munitions from abroad. The conversion 
of non-productive wealth into capital 
(except for a few yachts taken into the 
navy, etc.) is an insignificant resource. 
The use of existing capital is denied 
us, on balance, by the emergent necessity 
of providing additional capacity for 
shipbuilding and the like; plant expan- 
sion, actual and planned, has already 
limited the availability of current pro- 
ductive capacity. Future production may 
thereby be increased, but it is a danger- 
ous policy in war to give over to the 
enemy any respite in time. 

Total production, notwithstanding the 
possibility of small gains in the future, 
has very likely reached or closely ap- 
proached the limits of our industrial 
capacity, as determined by many factors 
such as the output in “critical” raw ma- 
terials, fuels, power and transport, the 
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decreasing productivity of labor at ex- 
cessive rates of operation, the diversion 
of labor to military duty, dilution of 
skilled with unskilled labor, unavoidable 
inefficiency and waste accompanying a 
drastic industrial reorganization. 


Diversion the Major Key 


UR chief remaining resource now 

lies in the diversion of production 
from non-war to war purposes. This 
diversion is likely to proceed until about 
one-half of all production is devoted 
directly to prosecution of the war. The 
rate at which the diversion takes place 
may be judged roughly by the Treas- 
ury’s monthly statement of war expendi- 
tures, in relation to national output. 
During September, 1941, defense ex- 
penditures at $1.3 billions were 19 per 
cent. of a total production of about $7.0 
billions (estimated by prorating the 
estimated calendar year’s income of $84 
billions). The dollar total of monthly 
production may be estimated over short 
periods closely enough for such purposes. 
The peak of the war effort will probably 
be reached about the end of 1942. 


It takes time for a lumbering, groan- 
ing industrial generator to climb up to 
speed. That time is past, but it also 
takes time to work from blueprint and 
requisition to assembled, tested and de- 
livered output. Roughly, the period of 
gestation is 13 to 18 months for field 
guns and tanks, 14 to 22 months for 
heavy artillery, up to 48 months for 
battleships—and we did not begin to 
order big quantities until Sept. 1940. 


Classification as to “Essential” Value 


AR investment analysis can be 


viewed from several angles. The 
best assurance that a company will ex- 
perience a sustained high volume of 
output and sale is the fact that it ordin- 
arily makes products which are in great- 
est demand in time of war. But unless 
these products have almost equally good 
markets in time of peace, the investment 
value of the company’s securities depends 
also on the duration of the war. Then 
there is a long list of companies whose 
products are interchangeable between 
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Here’s How You Can Get 
THE FACTS 


Last June we stated in this space that “you can’t get away from 
the facts—but the facts can get away from you.’ And we said 
that the institutional buyer of bonds particularly must be con- 
stantly aware of market conditions as well as fundamentals when 
he buys and sells. 


Here is an example of how we try to help the institutional 
investor: 


Some time ago one of our clients asked us for a special 
report on the railroad situation. We made him such a report, 
weighing carefully the favorable and unfavorable factors. Sub- 
sequently we wrote another brief memorandum, bringing the 
information up to date and supplementing it with an appraisal 
of actual market conditions for railroad bonds. The report, as a 
whole, proved of such tangible value to our client that we have 
decided to make it publicly available in the hope that it will 
be of equal benefit to other institutional investors. 


As an example of our continuing analyses, and in the hope 
that it will be of value to you, we shall be glad to send you 
this report upon your request. Just ask for our Railroad Report. 


R. W. Pressprich & Co. 


68 WILLIAM STREET, NEW YORK 


36 Pearl Street 201 — Street 
HARTFORD DOSTON 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY AND INDUSTRIAL BONDS 


Members New York Stock Exchange 
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LARGEST BANK 


Complete Trust 
Facilities 


© the FIRST National 
pees | BANK 


8 of Birmingham 


war and peace purposes, and there is an 
even larger group whose facilities may 
be converted—with more or less diffi- 
culty—to the manufacture of war pro- 
ducts. Finally, there are companies 
whose products are not essential at any 
time. 

It will afford a clue to the probable 
volume of war business, at least in the 
early stages of a war effort, to classify 
issuing companies with regard to the 
war-necessity of their normal products, 
in a spectrum ranging from the infra- 
red of ships, planes and tanks to the 
ultra-violet of perfume, arsenic and old 
lace. In the accompanying table a number 
of important industries have been segre- 
gated into four groups, the first three 
having some degree of necessity and the 
fourth containing more or less _ non- 
essential industries. 

The two middle groups are perhaps 
least effected by the incidence of war or 
peace. The first group has less and less 
investment interest the longer the war 
lasts. It is the non-essential lines that 
investment problems occur most fre- 
quently. Manufacturers in these indus- 
tries face the alternatives of sharply 
reduced volume, while the war lasts, or 
converting their plants to make war 
goods if possible. 


The Fixed Capital Test 


T is taken for granted that any com- 
pany which can do war work will not 
only be given the opportunity but may 
be required to do so. The question is to 
what extent non-essential companies are 
able to undertake war contracts and the 
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INDUSTRIES CLASSIFIED AS TO WAR- 
NECESSITY OF THEIR NORMAL 
PRODUCTS 


Description of Group Typical Products 
Manufacturers of Aircraft 
Weapons, Am- Tanks 
munition and Naval and Merchant 
Parts Thereof; Vessels 
and Ocean Trans- Shells and Bombs 
port Explosives 
Ocean and Coastwise 
Shipping 


All Metals 

Welding Gases, etc. 

Machine and Hand 
Tools 


Suppliers of Same 


Essential Services 
and Supplies 


Railway and Highway 
Transport 

Electric Power 

Petroleum Products 

Coal 

Food Products 

Textiles (except silk) 


Non-Essential or 
Dispensable, in 
Whole or in Part 


Automobiles, and 
Trucks of less than 
1% Tons 

Amusements 

Luxuries 

Personal Service 
Equipment 

Private Boat Building 
and Repair 

Household Appliances, 
Fixtures and Ma- 
chinery 

Clocks and Watches 

Construction and 
Road-working Ma- 
chinery 

Elevators, Escalators 
and Conveyors 

Plumbers’ Supplies 

Motorcycles and 
Bicycles 

Ornamental Metal 
Work 

Printing Machinery 
and Equipment 

Refrigerators and Air- 
Conditioning Equip- 
ment 

Tires, Tubes and Other 
Rubber Products 

Vending Machines 
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answer lies in the resources at their dis- 
posal. 


The ability to convert is indicated in 
a general way by the size of a company’s 
fixed assets in relation to its total assets. 
An installment finance company, with 
virtually no physical equipment, is almost 
useless for war work, while a railway 
equipment company, having large plants 
and much heavy machinery, is bound to 
undertake some kind of munitions man- 
ufacture. 


Working capital is not so important. 
On war work the means will somehow be 
found to provide it. The business is 
limited only by physical capacity and the 
one customer is sure pay—sales costs can 
be substantially reduced. With no sales 
problem or credit risk to face, the money 
will be forthcoming. Ask any banker, 
ask Jesse Jones. 


Some consideration should be given, 
of course, to the nature of the fixed as- 
sets; it would not do to put movie thea- 
ters and aircraft assembly plants on the 
same footing, but manufacturing com- 
panies either have or have not the neces- 
sary (chiefly metal-working) facilities 
to adapt themselves to war work. 


Adaptability to Change 


OW difficult and expensive will the 

conversion be found and thus in 
approximate measure how long will it 
take to get going on war work and how 
disturbing the eventual return to normal 
business? How severely will restriction 
of raw materials and supplies affect war- 
time sales through ordinary business 
channels? A raw material producer is 
especially favored in time of war,—he 
“rolls his own” and everybody wants 
what he makes. Similarly, semi-finished 
products are more easily interchanged 
between war and peace uses than highly 
fabricated articles, and the latter, par- 
ticularly when made by a company de- 
pendent on others for raw and semi-fin- 
ished materials, involve the greatest 
difficulty of wartime transition and sup- 
ply. A useful test is the ratio of value 
added by manufacture to purchased raw 
materials and supplies. Such data are 


TESTIMONIAL 


** Ve examined more than 100 
Associations and we classified 
Pomona First Federal in the 
top 15 that we surveyed.” 


Thus the Executive Vice 
President of a large insurance 
company wrote to another 
Executive of his company. 


We invite the funds of Trusts 
and Estates.Our financial state- 
ment will be promptly for- 
warded upon request. 


POMONA FIRST FEDERAL 


SAVINGS AND LOAN ASSOCIATION 


260 South Thomas Street 
POMONA, CALIFORNIA 


available for many industries in the 
Census of Manufactures. Other things 
equal, where the ratio is small a low 
investment rating would be indicated. 


These three tests combined—war- 
necessity, means of performing war work, 
and adaptability to change—will result in 
a very high rating for such industries as 
non-ferrous metals, steel, railroad, chem- 
ical and electric utility enterprises. It 
is more than an interesting coincidence 
that industries which ordinarily warrant 
high investment consideration retain 
their preferred positions under wartime 
scrutiny. Wars must be fought with the 
means at hand; if the capital of a nation 
has been dissipated by excessive devotion 
to non-essential purposes, the warmaking 
potential has been correspondingly lim- 
ited, and investment in such lines is 
sure to appear in a less attractive light. 


Watching the News 


T is a sound principle of investment 
research to make use of all the perti- 
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FIVE PILLARS of STABILITY 


Pacific operates in central locations, with complete staffs, 


in the five principal cities of the Pacific Northwest . 


. . Tacoma, 


Seattle and Bellingham, Washington, and Portland and Eugene, 


Oregon. 


More than seven thousand selected home loans in these five 


key cities give diversification that is unique. . 


. a broad founda- 


tion for the investments of this type of institution. 


Volume produces substantial net earnings after allotment 


of several times legal requirements for reserves. 


rate three per cent. 


Current dividend 


Pacific has been selected for investment by many trusts, 
fiduciaries, endowments, and insurance companies. 


PACIFIC /Jst FEDERAL SAVINGS 


AND 


LOAN ASSOCIATION OF 


TACOMA 


Pacific Savings Building, Tacoma, Wash. 


SEATTLE e« PORTLAND e 
Assets, June 30, 1941, $18,528,864.61 @ 


TACOMA e 


BELLINGHAM e EUGENE 


Surplus-Reserves, June 30, 1941, $1,319,450.11 


Member: Federal Savings and Loan Insurance Corporation 


nent data available on these trends. For 
that reason, special news items should 
be carefully watched as a means of 
checking the analysis and keeping it up 
to date. 


S.P.A.B. priority notices give a dou- 
ble indication. The manufacturers of a 
material or product placed on the prior- 
ity list are virtually guaranteed, until 
further notice, a market for their entire 
output, while any one accustomed to buy 
such material must reckon with curtail- 
ed supplies except to the extent that he 
is armed with a high priority rating. 


The awarding of war contracts, re- 
ported in the daily press and summar- 
ized periodically by the Wall Street 
Journal, is an indication both of the type 
of material in demand for war use and 
the readiness of the contractor to under- 
take its manufacture. A cumulative 
record of contracts going to a particular 


concern, when related to the normal vol- 
ume of production, affords some indica- 
tion of the extent of its conversion to 
war work. Compilations of material 


' shortages data are a prime source of 


investment grist. (c.f. page 124 Trusts 
and Estates, August 1941.) 

Furthermore, industrial research is 
greatly stimulated in time of war and 
the value of this work is reflected in the 
new products and methods which appear 
in the post-war reconstruction. Unques- 
tionably, companies which have shown an 
appreciation of the importance of re- 
search will be better equipped for the 
next transition than those which have 
been content to follow a beaten path. 
This is one of the factors of dynamic 
analysis which retains its value in good 
times and bad, come hell and high water. 
Research alone will not make a good in- 
vestment, but it will make a good invest- 
ment better. 
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CAPITAL ISSUES 


THE BOND PORTFOLIO — At the 
Tennessee Bankers Conference last 
month, J. Paul Barringer of Guaranty 
Trust Co. of New York described how 
a bank might fix the size of its invest- 
ment portfolio. His formula: 1. Tot 
up the cash, deposits with other banks, 
commercial paper, “money” bonds’ and 
the rest of the bond account. 2. Deduct 
temporary deposits, “hot money,” excess 
deposits arising from seasonal varia- 
tion, unused credit lines and an esti- 
mate, plus or minus, of anticipated 
changes in loan demand. 

The proper composition of the invest- 
ment portfolio depends on the relative 
amount of net capital which protects it 
against depreciation. Interest paid on 
time deposits should conform to the 
net yield of the investment list. 

Another important suggestion was 
that the board of directors ought to pass 
only on the general outlines of an in- 
vestment plan, with the details and a 
reasonable flexibility left in the dis- 
cretion of the investment officer. 


STOCKS FOR INSURANCE COMPAN- 
IES?—A movement to liberalize the insur- 
ance investment laws in New York is under 
way, with a special committee of the legis- 
lature scheduled to begin public hearings 
this month. It promises to bring out a 
sharp division of opinion. 

The proposal appears to be acceptable 
neither to the insurance companies nor to 
State supervisory authorities, according to 
Alfred N. Guertin, actuary of the insurance 
department of New Jersey, speaking un- 
officially at the American Life Convention, 
October 7. 

On the other hand, reports from Wash- 
ington indicate that the Securities and Ex- 
change Commission is in favor of the idea; 
Sumner T. Pike, liberal Republican com- 
missioner, is expected to urge that view be- 
fore the New York committee. 


MIGRATION MIGRAINE — Mortgage 
problems arising from the drift to the sub- 
urbs were discussed at the annual conven- 
tion of the Mortgage Bankers Association 
of America, held in New York early this 
month. The drain on city property values 
has become serious; the suburbs themselves, 


however, are not being planned to overcome 
permanently the disadvantages of family 
life in large cities, so it may turn out that 
the attractions of the outlying areas are 
illusory, said James A. McLain, president 
of the Guardian Life Insurance Co. 

In Chicago, at the A. B. A. convention, 
Ernest M. Fisher, director of research in 
mortgage and real estate finance, pointed 
to the large internal migration toward in- 
dustrial centers and military posts, with 
declines in vacancies and rising rents in 
many urban areas. Where there is an 
active market, he suggested that banks take 
advantage of the opportunity to sell their 
“other” real estate. 

The prospect of a stationary or declining 
population has unfavorable general impli- 
cations, but recent trends are not uniformly 
distributed geographically, according to a 
paper by Philip M. Hauser, statistician of 
the Bureau of the Census, summarizing a 
series of lectures at Indiana University. 
Although 6 states showed declines in popula- 
tion from 1930 to 1940, the South Atlantic 
group in particular continued to grow. 


a , 


Social Security 


(Continued from page 344) 


a committee (under the eminent Sir Wil- 
liam Beveridge) to study the question 
with the cooperation of all interested 
groups. 

It is likely that some such extension 
has been necessitated to head off de- 
mands for free pensions (for example, 
the proposal of the Downey Committee, 
S. R. 129) and to ease the always pain- 
ful procedure of raising direct taxes. 
That the money will be currently spent 
is a purely academic consideration. In- 
vested in federal obligations, it will con- 
tribute to the war chest, but obviously 
that does not affect the repayment pow- 
er which the government possesses. 

Insurance companies and corporate 
trustees will have to consider the pos- 
sible effect of a more comprehensive, 
higher-rate security program in slow- 
ing down the development of private 
pension funds or trusts, and reappraise 
their role in this field. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 
September 30, 1941 


RESOURCES 


Cash and Due from Banks 

U. S. Government Securities 

State and Municipal Bonds 

Stock of Federal Reserve Bank 

Other Securities 

Loans, Bills Purchased and 
Bankers’ Acceptances 

Mortgages 

Banking Houses 

Other Real Estate Equities 

Customers’ Liability for Acceptances. . 6,877,077.95 

Accrued Interest and Other Resources . 3,244,358.78 


$1,082,462,811.05 


$354,140,771.46 
340,293,965.63 
33,476,339.07 
2,237,750.00 
39,179,113.68 


270,305,220.42 
18,042,939.99 
11,728,000.00 
2,937,274.07 


LIABILITIES 


$ 8,892,780.00 
32,998,440.00 


Preferred Stock 
Common Stock ..... 
Surplus and 

Undivided Profits .. 40,986,644.69 82,877,864.69 
Reserves 4,912,519.15 
Common Stock Dividend 

(Payable October 1, 1941) 
Preferred Stock Dividend 

(Payable October 15, 1941) 
Outstanding Acceptances . . 


Liability as Endorser on 
Acceptances and Foreign Bills... . 319,355.63 
Deposits 985,665,789.65 


$1,082,462,811.05 


824,959.50 


222,319.50 
7,640,002.93 


Principal Office: 55 Broad Street, New York City 


67 BANKING OFFICES IN GREATER NEW YORK 


European Representative Office: 1, Cornhill, London, E. C. 3 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common and Preferred shares have a par value of $20 each. 
The Preferred is convertible into a preference over the 
Common to the extent of $50 per share and accrued dividends. 
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War and Trust Investments 
Adherence to Traditional Principles Suggested 


0. P. DECKER 


Vice President, American National Bank and Trust Company of Chicago 


EFORE anyone should attempt to 

calculate the economic effects of war 
on a particular investment, he should 
recognize the influence of war on the 
background of all investments. 


In the first place, it should be recog- 
nized that war or the contemplation of 
war, is not an unusual condition. This 
nation is only a little more than 150 
years old, yet it has fought 5 major for- 
eign wars and now is, or may be, fight- 
ing its 6th. Every time in the last 200 
years that there has been a general war 
in Europe, this nation, or its predecessor, 
has been involved before such a war was 
over; and every time a general European 
war has taken place economic repercus- 
sions have affected this nation. The 
present is no different, for modern means 
of transportation have further reduced 
this nation’s isolation. Therefore, a 
trustee must recognize that it is making 
its investments in a nation that is very 
decidedly part of a world economy where 
war is a usual condition. 


One of the burdens that a nation’s 
economy must bear is that of providing 
an adequate military defense.* The 
desirability of an investment is condi- 
tioned by the attitude of government 
toward it, by government’s rules of law, 
by the adequacy of government’s means 
of enforcing those rules of law, and by 
the special privileges granted by the 
government to the vehicle of the invest- 
ment. Military defense is not only a 
defense of territory, but also a defense 
of institutional privilege and economic 
organization which is always destroyed 


From address before Trust Division, American 
Bar Assn., Sept. 30, 1941. 


*Cf. Adam Smith, “Wealth of Nations.” 


or, at the very least, changed in a major 
fashion by the military defeat of a na- 
tion or by the disruption of its economic 
set-up. A peace never restores the con- 
ditions that existed before the war starts 
and may either destroy what was origin- 
ally a desirable set of circumstances for 
investment, or may create a desirable set 
of circumstances where none previously 
existed. 


Time and Costs 


Wars are not just battle periods, but 
include long periods of preparation. By 
that definition, this nation has been en- 
gaged in war for some time, and cer- 
tainly war has been a major economic 
activity in Europe for many a decade. 


The costs of war are paid in goods’ 
at the time the war is waged, and not 
in money, and that the source of the 
money used to compensate those who 
produce the goods is actually only in- 
cidental, although the repercussions of 
debt and/or inflation which may occur 
from the use of one source of money as 
compared with another are far different. 


And, lastly, war is a game with no 
umpire and no policemen and, once it is 
started, it requires the concentrated en- 
ergies of a people to the end of winning 
irrespective of what the cost in money, 
effort and blood may be. 


The Effects on Securities 


The first effect of war on securities 
is always an improvement in business 
volume and an increase in the produc- 
tion of goods. One of the factors which 
has made possible the increase in the 
seasonally adjusted Federal Reserve 
Board Index of Industrial Production 
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from 108 in 1939 to 160 on the same 
basis in August, 1941, was the surplus 
of labor and productive capacity which 
existed in this country during the ’30’s. 
Already all of this has been absorbed and 
still more productive facilities must be 
added. The tank industry in this coun- 
try is as large as the investment in the 
General Motors Corporation; the facil- 
ities for producing ships in this coun- 
try now exceed the entire peacetime pro- 
ductive facilities of the world; and the 
plans for bomber production facilities 
call for an industry larger than the en- 
tire automobile manufacturing industry.* 

One who is concerned with long time 
investments should recognize that these 
productive facilities will still be in exis- 
tence after the war is over—even though 
their efficiency may be substantially re- 
duced by wear and tear—and will be 
available either to be converted to the 
production of peacetime goods or to be 
torn down and dumped on the scrap or 
second-hand markets as happened after 
the last war. 


Consumer Shifts 


The second effect—usually following in- 
itial increases in production—is the shift 
of civilian consumption from a particu- 
lar commodity or the elimination of civil- 
ian consumption of a particular commod- 
ity, due to the fact that the material re- 
quirements of a war are so great and 
immediate that it is impossible to fill 
them by increases in production alone. 
As to means by which the consump- 
tion can or should be shifted, formal 
or informal rationing devices, whether 
called priorities or some sweeter name, 
may be used. Taxation may be in- 
creased, thereby taking away from the 
people the wherewithall with which to 
buy goods, and giving it to the govern- 
ment. Forced loans, whether they take 
the form of a weekly income tax col- 
lected at the source which are partly 
repayable in government securities (as 
J. M. Keynes suggests), or whether they 
take the form of an increased social 
security payment, accomplish the same 
result. 


*Reader’s Digest, Oct. 1941. 
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Another method frequently suggested 
is the use of excise taxes, particularly on 
luxury items and essential commodities 
which the government is anxious not to 
have civilians use. And, last, there is 
the method of increased prices, for prices 
normally go up faster than the wages 
of a large part of the population, and, 
hence, reduce its consumption. To date, 
we have seen use of all of these devices, 
and can anticipate further use. 

A deeper and more far reaching effect 
of the shifting of civilian consumption 
is the destruction of that most valuable 
intangible—a company’s business—which 
takes place in such cases. If, for ex- 
ample, the automobile industry should be 
forced to curtail its production 50, 60, or 
75% in 1942 and 1943, it would lose a 
large part of its dealer organization. 
This organization, while not carried as 
an asset on its books, is a most valuable 
asset that cost a large sum to develop, 
and its disruption might substantially 
reduce the profitableness of the industry 
after the war. All of us would question 
the attractiveness of the securities of a 
company whose usual line of peacetime 
merchandise was only a small percent- 
age of its present day volume, even 
though today its stock might be selling 
for only a few times its present annual 
per share earnings. 

A second form of loss of business 
occurs when the public is forced to use 
a substitute product developed to meet 
an individual company’s need and which 
may develop such a consumer prefer- 
ence that the substitute becomes the 
accepted commodity and the attractive- 
ness of the original commodity disap- 
pears. For example, were I today in 
the stocking manufacturing business, I 
would wonder very definitely if women 
would ever again wear silk stockings 
or whether they would not prefer Nylon. 


Obsolescence — and Taxes 


The third economic effect of a war, 
which has not come into evidence as yet 
in this country, is the condition that 
arises from the wearing out of a partic- 
ular industry’s machine. The railroads 
were returned to their private owners 
after the period of governmental opera- 
tion during the last war in a deplor- 
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GENERAL 


is engaged primarily in facilitating 
wholesale distribution and retail 
sales of the following products 
of General Motors Corporation 
and its world-wide affiliates: 
CADILLAC, BUICK, OLDSMOBILE, 
PONTIAC, CHEVROLETautomobiles; 
FRIGIDAIRE appliances for refrig- 
eration and air conditioning; 
DELCO lighting, power 
and heating equip- 
ment; GMC trucks; 
BEDFORD, VAUX- 
HALL and other 


MOTORS ACCEPTANCE 


GENERAL 
MOTORS 
INSTALMENT 


CORPORATION 


foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom- 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to banks 
and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 


PLAN 


These NOTES are available, in limited amounts, upon request. 
EXECUTIVE OFFICE NEW YORK - BRANCHES IN PRINCIPAL CITIES 


able physical condition. Undoubtedly, 
the same condition may arise in the pre- 
sent war in this or other industries, for 
if productive facilities are not sufficient 
to meet war demands and a restricted 
civilian consumption, the industrial ma- 
chine is allowed to wear out. 

And, lastly, the most important eco- 
nomic result of a war from the point 
of view of the investor is that war al- 
ways brings with it higher taxes, higher 
debts, and higher prices. 

We must recognize that a basis for 
inflation (as defined by Dr. Jordan*) 
has been laid just at a time when inter- 
est rates have declined to their lowest 
levels. Should the tightening of reserve 
requirements of banks, the increased 
demand for commercial loans because 
of the increased volume of business, and 
the increase in the government debt, tend 
in any way to mop up the supply of 
available funds, an increase in interest 
rates would be inevitable. 


*See his paper elsewhere herein. 


While I have confined this discussion 
largely to corporate securities, these in- 
fluences will similarly affect municipal 
securities, for if the industries of dif- 
ferent communities shut down, the com- 
munities will not have the wherewithall 
to meet their own obligations. 


Three Basic Assumptions 


Should a trustee throw overboard its 
time proven notions of investment ob- 
jectives and standards of quality, diver- 
sification, and management procedure, 
and concentrate all trust investments in 
short time fixed income securities, or 
should it flee from fixed income invest- 
ments and, where possible, concentrate 
on common stocks as a hedge against the 
difficulties ahead? 


The answer, while based upon a knowl- 
edge of the factors mentioned so far, 
requires the making of certain assump- 
tions by a trustee. The first is that the 
war will not end disastrously for the 
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United States and that inevitable changes 
caused by a war may change the legal 
and economic background of the United 
States, but are much more likely simply 
to produce new developments rather 
than destroy it. This basic assumption 
may be incorrect, but it does not seem 
that a trustee is charged with any duty 
to predict military victory or defeat. 


The second assumption is that the in- 
flationary tendencies now so much in 
evidence will be controlled with ever- 
increasing effectiveness to the end that 
the inflation will be slow, mild, and of a 
lesser degree than those which occurred 
during similar periods in history. This, 
too, may be a violent assumption, for 
the system of controls may break down 
and the public may become so inflation- 
minded that common sense will be thrown 
to the winds. I doubt if this result will 
occur because the American people are 
by and large an educated and law abid- 
ing people, and in back of their govern- 
ment. The forward buying that has 
taken place to date and which, to a large 
extent, eliminates those people who have 
bought ahead from the market, is also 
another and frequently unappreciated 
control of inflationary tendencies. 


The third assumption is that the 
American industrial machine which ex- 
isted at the start of the war will still 
be in existence when it is over, will have 
improved its methods, and will be ex- 
panded by the addition of the new plant 
and equipment. After all, an anti-air- 
craft gun is only a machine, and the 
problem of producing it is simply that 
of producing a certain specialized type 
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of machine. The labor that developed 
the skill necessary to produce a satis- 
factory machine, and the tools built for 
that labor, will still be in existence, 
though probably in part worn out, and 
available to produce peacetime articles. 

This means, therefore, that the indi- 
vidual unit of labor after the war is 
over should be able to produce with an 
increased efficiency, and that once the 
readjustments to peacetime goods have 
been made, the supply of goods should be 
increased and the unit prices should be 
lower. The trustee should assume that 
the result will be increased productivity, 
improved standards of living, and a lar- 
ger supply of goods. 


Stick to Conservative Principles 


Hence, if these three assumptions are 
made, the trustee should not throw over- 
board the time honored notions of trust 
investment management. The trustee 
should continue to purchase only the 
highest quality of securities, acquired 
in an orderly manner and diversified as 
to maturity, the yield obtained being 
that consistent with the present rate on 
high grade credits. 

Extreme care, however, needs to be 
exercised by the trustee in selecting in- 
dividual security items and in determin- 
ing the diversification program of each 
account. The trustee will find it valu- 
able to put down a new set of standards 
for each individual type of security and 
carefully and cold bloodedly compare 
each suggested purchase to its respective 
standard before the purchase is made. 
In times such as the present all securities 
tend to look more like high-grade secur- 
ities than they may really be. The good 
business of the present can very easily 
obscure the potential difficulties of in- 
dividual borrowers. As an example, a 
trustee may well set down the following 
standards for municipal bonds: 


(1) All municipal bonds should be full 
faith and credit obligations of a 
municipality that has been legally 
organized at least twenty-five years 
and should carry the approving opin- 
ion of a recognized firm of municipal 
bond attorneys. 


Net direct tax-supported debt of the 
community shall not exceed 8% of 
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the estimated true value of real 
property, and together with net over- 
lapping tax-supported debt shall not 
exceed 10% of such value. 

Annual debt service shall not ex- 
ceed 30% of total annual income of 
the community. 

Tax collections in year of levy shall 
amount to at least 90% of that levy. 
Net direct per capita debt and net 
per capita overlapping debt should 
not exceed the Dun & Bradstreet 
median for the population class in 
which the city falls. 

Total accumulated past due taxes 
shall not exceed 30% of a year’s 
levy. 


(6) 


As another example, it may set up the 
following standards for preferred stocks: 
Excepting public utility company is- 
sues, only preferred stocks of corpora- 
tions with no bonds outstanding shall 
qualify. Dividends must have been paid 
in full for ten years preceding invest- 
ment, shall have been earned at least 
twice in each of the last three years 
prior to investment, and shall have been 
earned at least once in eight of the last 
ten years prior to investment. 


Such statements of standards should 
be very detailed and should be subject 
to constant revision as individual items 
are tested in the light of them. 


Diversification — and Common Stocks 


Diversification covers not only matur- 
ity and composition, but also the size of 
the individual unit of investment. If 
the trust is one of long duration, the 
diversification policy may well be one 
of spreading maturities in a stair step 
pattern over a _ substantial period of 
years, investing approximately 30% of 
the total value of the trust in bonds of 
from 20 to 30 year maturity. Inasmuch 
as 70% of the trust will be invested in 
securities of shorter maturity, it can 
be assumed that if interest rates should 
substantially change, maturing obliga- 
tions can be reinvested at higher rates. 

It is undoubtedly growing trust prac- 
tice to permit a reasonable percentage of 
the corpus of a trust to be invested in 
high-grade common stocks. The difficul- 
ties arising from such investment stem, 
however, from an inability to obtain an 
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agreement on what common stocks qual- 
ify as high-grade investments. Only 
stocks of leading corporations in their 
particular industries should be used, and 
only such as have had a consistent divi- 
dend record over a long period of years. 
In all such cases extreme care should be 
taken to make certain that the events of 
the near term future will not destroy 
the investment quality of the individual 
securities. The risk involved in the pur- 
chase of common stocks for any except 
the largest trusts may well be dispropor- 
tionate to the advantage unless extreme 
care is used. 


Inconsistent as it may sound, the prob- 
lem of trust investment today is the prob- 
lem of knowing when to sell securities 
that no longer meet the trustee’s stan- 
dards of quality and which are beginning 
to or have declined in price. No trustee 
likes to take a loss for its accounts or 
to have an unrealized loss. But if there 
is hesitation to take a loss, it assumes 
the risk of increased loss in the future. 





CALIFORNIA 


Beverly Hills—C. A. GAUSMAN and H. 
M. WILSON have been advanced from as- 
sistant trust officers to trust officers of 
the Beverly Hills National Bank and Trust 
Company. 

Pomona—New assistant trust officer of 
the Pomona branch of the Bank of Amer- 
ica is H. A. TEMBY who replaces L. W. 
McKEE, recently transferred to Long 
Beach to take charge of the new business 
activities of the trust department there. 


Santa Monica—Transfer of C. K. PE- 
TERSON, who has been in charge of the 
trust department in the Bank of America 
at San Bernardino, to the Santa Monica 
branch was made recently. K. E. MARKS 
fills the vacancy created by Mr. Peterson’s 
promotion. 


CONNECTICUT 


Hartford—FARWELL KNAPP, for 12 
years State 
Tax Commis- 
sioner, recent- 
ly joined the 
trust depart- 
ment of the 
Phoenix State 
Bank and 
Trust Com- 
pany. Mr. 
Knapp is a 
member of the 
law firm of 
Marsh, Stod- 
dard and Day 
of Bridgeport, 
Conn., and is 
widely experi- 
enced in tax law. He will be actively en- 
gaged in estate work in the bank’s trust 
department. 


FARWELL KNAPP 


MISSOURI 


Kansas City—JO ZACH MILLER III, 
vice president of the Commerce Trust Com- 
pany for the past twenty years, has been 
appointed head of the thirty-four year old 
trust department of the bank, and will de- 
vote his entire time to the trust field. Mr. 
Miller started his banking career in 1903 
as assistant cashier in the Belton (Texas) 
National Bank, and joined the Commerce 
Trust Company in 1910. 
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Personnel Changes in Trust Institutions 


Kansas City—Thirty-four years of out- 
standing service to the First National Bank 
of Kansas City were recently rewarded 
when CARL W. ALLENDOERFER, sen- 
ior vice presi- 
dent, was ele- 
vated to the 
presidency of 
the bank, one 
of the largest 
financial insti- 
tutions in the 
Middle West, 
with resources 
of nearly 
$150,000,000. 

At the same 
time E. F. 
(Boss) SWIN- 
NEY, chair- 
man of the 
board, became 
chairman of 
the executive committee, a newly created 
post, H. T. ABERNATHY, who has been 
president, was elected chairman of the 
board, and CHARLES D. HAYWORD, cash- 
ier, was named vice president and cashier. 

Mr. Allendoerfer is a well known figure 
in banking circles. In the American Bank- 
ers Association, he has served as president 
of the Clearing House Section, president 
of the National Bank Division, and is cur- 
rently a member of the Executive Council. 
He was president of the Missouri Bankers 
Association in 1935-36. 

Virtually every honor available to 2 
bankers has come at one time or another to 
Mr. Swinney. In 1904 he became the young- 
est man ever elected president of the A. B. 
A., and is today its oldest living past pres- 
ident. 


Greystone Studios, Inc. 
Cc. W. ALLENDOERFER 


NEW JERSEY 


South Orange—E. A. PFEIFFER has 
been appointed manager of the new mort- 
gage department of the South Orange 
Trust Company. Mr. Pfeiffer has served 
as head of the trust department of the 
Irvington Trust Company, and as an at- 
torney was secretary and counsel to the 
Underwood-Franke Mortgage Company of 
which he was one of the organizers. 

Westfield — DONALD McDOUGALL, 
trust officer and assistant secretary of the 
Peoples Bank and Trust Company, is now 
trust officer and secretary. 





CURRENT EVENTS 


NEW YORK 


Glens Falls—The election of ROBERT S. 
CLARK as assistant trust officer was re- 
cently announced by the First National 
Bank of Glens Falls. Mr. Clark became as- 
sociated with the bank in 1933, and since 
1935 has been in its trust department. 


New York—Secretary of the Treasury 
Henry Morgenthau, Jr., recently announced 
the appointment of DAVE H. MORRIS, 
JR., now vice president in the trust depart- 
ment of the Bank of New York, as Assistant 
to the Secretary. The bank has granted 
him a leave of absence. 


New York—J. A. W. RICHARDSON, 
JR., formerly trust officer of the Chemical 
Bank and Trust Company, was recently ap- 
pointed assistant vice president. In addi- 
tion three other officers in the bank’s cor- 
porate trust department were promoted. 
HOWARD B. SMITH, formerly a trust 
officer, was appointed corporate trust offi- 
cer in charge of the bank’s corporate trust 
department. GEORGE M. ERHART and 
ROBERT A. MILLER, assistant trust of- 
ficers, were appointed trust officers. 


New York—WILLIS McDONALD, 3rd, 
formerly assistant treasurer of the New 
York Trust Company, was recently made a 
vice president. CHARLES J. MORRISON, 
at one time head of the custody depart- 
ment of the bank, and WILLIAM P. SAN- 
FORD, who has served in the trust depart- 
ment, were elected assistant treasurers. 


Rochester—WILLIAM A. ROSE was 
recently elected trust officer of the Genesee 
Valley Trust Company, succeeding Joseph 
P. Collins, resigned. Mr. Rose had been 
assistant trust officer of the Lincoln-Alli- 
ance Bank and Trust Company of Roches- 
ter. He is succeeded in that post by ROB- 
ERT DAVIS formerly trust administrator 
of the Irving Trust Company in New York. 


Rockville Center, L. I—WILLIAM H. 
KNIFFIN, vice president and trust officer 
of the Bank of Rockville Centre Trust Com- 
pany, was elected president to succeed 
George D. A. Combes who died recently. 
DARRUS SYLVESTER was elected vice 
president to succeed Mr. Kniffin and EARL 
J. BENNETT was elected trust officer. 


NORTH CAROLINA 


Winston Salem—ALLAN LANGSTON, 
formerly assistant trust officer of the 
Raleigh branch of the Wachovia Bank and 
Trust Company, has been appointed head 
of the newly organized trust department of 
the First National Bank of Winston-Salem. 


PENNSYLVANIA 


Braddock—WILLIAM E. HOWARD has 
been elected president of the Braddock 
National Bank. He succeeds George A. 
Todd, who retired October 1 after fifty- 
four years’ service. 

Hazelton—C. MARVIN PARDEE was 
recently elected president of the Hazelton 
National Bank. He was formerly chair- 
man and vice president. Other officers 
named are: JAMES F. KOCH, formerly 
cashier, was named executive vice president 
and trust officer; BENJAMIN F. MORSE, 
chosen vice president; ROBERT S. GICK- 
ING, assistant cashier was elevated to 
cashier, and JAMES H. POWERS, JR., 
was named assistant trust officer. 


Philadelphia—The First National Bank 
of Philadelphia, which holds the first na- 
tional bank charter issued in the United 
States, announced recently that HARRY 
C. CARR had been elected its president. 
Mr. Carr, who is a director of the bank, , 
succeeds the late Livingston E. Jones. For 
the last thirty years he has been a prom- 
inent business executive in Philadelphia. 

Philadelphia—Realignment of the oper- 
ations of the trust department of the Provi- 
dent Trust Company has resulted in the 
active identification of four of the com- 
pany’s vice presidents with the depart- 
ment. In addition to Carl Fenninger, vice 
president in charge of trusts, there will be 
C. BARTON BREWSTER, DONALD F. 
BISHOP, and LOUIS W. VAN METER. 


Announcement was made also of the 
election of three new trust officers, all here- 
tofore assistant trust officers of the com- 
pany. They are LOUIS J. KNODEL, A. 
DOUGLAS OLIVER and S. FRANCIS 
NICHOLSON. Another announcement was 
the election of JOHN H. ZANE as assistant 
real estate officer. 


RHODE ISLAND 
Providence—ERNEST CLAYTON, vice 
president and treasurer of the Industrial 
Trust Company, was promoted to president 
and director to succeed the late Florrimon 
M. Howe. GEORGE H. HUDDY, JR., first 
vice president, was elected chairman. 


TEXAS 

Denison—H. GILMORE WEBSTER was 
recently elected president of the Citizens 
National Bank. The new president comes 
from Huntsville, Texas, where, for the past 
nine years, he has been vice president of 
the Huntsville National Bank. He will suc- 
ceed Floyd Seale, deceased. 
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Fiduciary Law in a War Economy 


ECOGNITION of the impact of the 
war economy upon the law permeated 
the proceedings of the Section of Real 
Property, Probate and Trust Law, meet- 
ing in Indianapolis September 29 to 
October 2 in connection with the 64th an- 
nual convention of the American Bar As- 
sociation. New statutes and regulations 
governing the administration of estates 
and trusts, as affected by the war; in- 
flation and its effects upon trust invest- 
ment policy; price controls and priorities 
and their effects upon real property in- 
vestments—these were some of the sub- 
jects of vital current importance which 
were discussed. 
Excerpts from the various papers and 
reports presented appear throughout this 
issue as indicated: 


War and Inflation 
Price Controls 
Trusts as Substitutes for Wills _. 389 


Creation of Trusts 

Trusts with Foreign Beneficiaries 407 
Forged Wills and Estate Claims _ 415 
War and Trust Investment 


The remaining material follows here- 
after. 
At the closing session, Harold L. 
Reeve of Chicago was re-elected Chair- 
man of the Section. Other officers: 
Robert F. Bingham, Cleveland, Vice- 
Chairman of Section 

Charles E. Lane, Cheyenne, Vice- 
Chairman and Director, Real Prop- 
erty Law Division 

Walter W. Land, New York City, Vice- 

Chairman and Director, Trust Law 
Division 

James E. Rhodes, 2d, Hartford, Secre- 

tary 

William M. Winans, Brooklyn, Vice- 

Chairman and Director, Probate 
Law Division. 


HAROLD L. REEVE 
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A Model Probate Code 


R. G. PATTON 


Chairman, Committee on Improvement in Probate Statutes, American Bar Assn.; 
Member of the Minneapolis (Minn.) Bar 


ISCUSSION at meetings of the Probate 

Division last year developed the con- 
clusion that improvement in certain por- 
tions of the probate statutes could be ac- 
complished by the various states enacting 
uniform laws on the subject, such as those 
relating to Ancillary Administration and 
to Powers of Foreign Representatives now 
being drafted at the recommendation of 
this Division, by the Conference of Com- 
missioners on Uniform Laws. The same 
discussions developed the conclusion that 
there was enough difference among the sev- 
eral states in polity and historical back- 
ground to make impracticable any recom- 
mendation of uniform laws on such subdi- 
visions, for instance, as intestate succession, 
disposition of decedent’s homestead, and 
family allowances. Nevertheless, there 
should be much greater uniformity than is 
at present the case, and the codes of num- 
erous states need to be amended or com- 
pletely rewritten to cover their present lack 
of sections dealing with matters essential 
to an efficient proceeding. 

Of recent years state bar associations 
have been interesting themselves in the 
matter and their committees on the subject 
have secured enactment in several states of 
greatly improved probate codes. Their work 
would have been simplified if they had had 
more readily at hand for comparison and 
suggestion the best of the statutes on par- 
ticular subdivisions from the codes of other 
states. Last year the Division provided for 
the appointment of the present committee 
and of the Advisory Committee.* 

The discussions quite clearly defined the 
work of these two committees to be as fol- 
lows: 


1. To draft a set of major classifications 
into which probate law is generally 
divided. 

2. To draft section headings for the var- 


From report to Probate Law Division, American 
Bar Assn., Sept. 30, 1941. 


*Consisting of two or more members from each 
state as appointed by the respective state bar as- 
sociations. To date, 33 states and the District of 
Columbia are represented. 


ious paragraphs which in a good pro- 
bate code should appear under the re- 
spective general classifications. 


. To select for each section heading, from 


present codes or from uniform laws, 
the best existing text for each of the 
section headings. 


TENTATIVE OUTLINE FOR MODEL 


PROBATE CODE 


(Main Divisions only) 


1. General Provisions 


. Definitions 

. Court organization 
. General procedure 
. Records 


II. Estates of Decedents 


. Intestate succession (descent, spouse’s 


share, advancements, etc.) 


. Wills (execution, revocation, ademption, 


etc.) 


. Place of probate and administration. 
. Initiation of probate and administration 


(petitions, notices, hearings, contests, 
etc.) 


. Letters testamentary and of administra- 


tion 


. Summary orders of distribution with- 


out administration 


. Distribution by agreement without or- 


der or administration (Cf. Illinois stat- 
ute) 


. Qualification of executors and adminis- 


trators (bonds, oaths, etc.) 


. Inventory and appraisal 
. Discovery and collection of assets (by 


action in probate court, other courts, 
from surviving partners, etc.) 


. Management of assets (continuance of 


decedent’s business, real estate rentals, 
etc., time leases, etc.) 


. Claims against estate (family allow- 


ances, debts of decedent, legacies, ex- 
pense of administration, etc.) 


. Disposition of personal property. 
. Sales, mortgages and long-time leases 


of real estate (per testamentary power 
or per judicial power). 


. Accounting. 
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. Determination of succession and distri- 
bution (after domiciliary administra- 
tion, after ancillary administration, 
after claims against decedent are barred 
by limitation, etc.) 

. Powers of foreign representatives. 


III. Estates of Wards 


. Guardianship of minors. (Using by 
reference as much as Subdivision II as is 
practicable) 

. Guardianship of Incompetents. (Using 
by reference as much as is practicable 
of Subdivision II and of Subdivision 
III-1) 


Matters Excluded 


(not considered germane to a strictly 
probate code though assigned by stat- 
utes of various states for administra- 
tion by courts which have probate juris- 
diction) 

. Partnership estates (except as per No. 
II-10 supra) 

. Estates of absentees 

. Estates of convicts 

. Commitment of insane persons and of 
inebriates 

. Adoptions 

. Juvenile delinquents 

. Testamentary trusts 

. Joint tenancy survivorships 

. Determination of estate and inheritance 
taxes 


The work of the committee in the selec- 
tion of text is expected to be entirely edi- 
torial. In other words, the present thought 
is that as good a text as is possible for 
each section of a model probate code is al- 
ready in existence, and that no new draft- 
ing will be necessary. In fact several mem- 
bers of our Advisory Committee, members 
from Kansas, Michigan, Illinois and Minne- 
sota, point to the recent codes of their re- 
spective states as being, each one, an abso- 
lutely model code. Minnesota was the first 
to enact (in 1935) one of these newer codes. 
Nevertheless, wisely or otherwise, each suc- 
ceeding legislature has found one or more 
places at which amendment seemed neces- 
sary. To date it is understood that the later 
codes have fared better, though we of 
Minnesota are loath to concede that this 
fact is due to any better contents. 

When the work of this committee has 
been completed, and has passed the test of 
receiving approval by the Division, we will 
feel that again, at least for the time being, 
we have in existence a model probate code. 
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Guardianship Administration 
With Reference to Official Guardians, Claims, and Fees 


WILLIAM M. WINANS 


Chairman, Committee on Guardianship Administration, American Bar Assn; 
Member of the Brooklyn (N. Y.) Bar 


I. Official Guardians in Canada 


HE Judicature Act, as appearing in 

Revised Statutes of Ontario of 1914 as 
amended, can be used as illustrative of 
what the official guardian in Canada is re- 
quired to do. 

Section 76 provides for the appointment 
of an official guardian as an officer of the 
Supreme Court of Ontario, while in Section 
104 the qualifications and duties of such of- 
ficer are set forth. He is required to be a 
barrister and solicitor of not less than ten 
years practice, receives a fixed salary, may 
have deputies and clerks, must file a semi- 
annual report of all receipts. In no case 
is he required to file surety for costs in any 
case in which he appears. He shall be the 
guardian ad litem of all infants and per- 
form such other duties as may be required 
by the rules of court. 

The official guardian does not appear for 
an infant in any case where the infant is 
plaintiff, where a next friend acts for him, 
but does appear in all cases where the in- 
fant is interested in any estate and where 
adversary proceedings are filed against the 
infant. His chief functions are to appear 
for infants in interpreting of wills or trust 
documents, in sale of real estate (where the 
official guardian executes the deed for the 
infant and sees that the infant’s share of 
proceeds is properly paid into court), in 
examination of all accounts where an infant 
is involved, and in all actions where main- 
tenance of an infant is involved, whether 
from money in court or in the hands of an 
executor or trustee. 


Official Scrutiny and Lower Costs 


It will thus be seen that in all cases the 
official guardian appears to protect the in- 
terests of an infant, with the result that 
the interests of the infant are at all times 
under the scrutiny of an official of the court. 
All costs and expenses of the official guard- 
ian are paid out of a fund derived from 
fees assessed against the estates repre- 
sented, which costs and expenses average 


From report to Probate Law Division, American 
Bar Assn., Sept. 30, 1941. 


approximately one-half of the customary 
fees for such action, thus keeping the ex- 
pense to the infant ata minimum. It would 
appear that such an official, whose duty is 
to protect the infant’s interests in all pro- 
bate matters, and who has no interest in 
the matter other than seeing that the in- 
fant receives that to which he is entitled, 
is quite a bit more beneficial to the infant 
than the system in this country, wherein 
guardian ad litem is appointed in each case 
who files his answer simply to comply with 
the law and then makes no further effort 
to see that the infant’s rights are protected. 

It is recommended that an official of the 
court be appointed whose sole duty shall be 
to see that in all cases where infants are 
involved in probate matters, his rights are 
fully protected from the initial filing of the 
suit or probate of the estate until the final 
accounting is rendered when the estate is 
closed or the infant becomes of age. The 
system in this country, where the burden 
is upon the probate judge or similar official 
with the multitude of other duties which 
he now has, results in small protection for 
the infant or his property, and in many 
cases means embezzlement of funds, loss 
to a surety company, and ultimate loss to 
infants, where such loss could be avoided 
if all papers and accounts were carefully 
examined at the time of filing and a con- 
tinuous check made of all accounts and 
funds in which the infant was interested, 
such check and appearance in the action 
being by a person with no interest in the 
fund except justice, and whose compensa- 
tion comes in a set figure irrespective of 
amounts recovered.* 


II. Claims for Guardianship Accounting 


After a person having large business in- 
terests is adjudged an incompetent person 
and a Guardian has been appointed for the 
protection of his estate, there are very often 
presented to the Guardian by the creditors 
a great many claims and debts for payment 


out of the estate. It may be that the Guard- 


*For a full discussion of the function of The 
Official Guardian, see article by that title in Dec. 
1939 Trusts and Estates 597. 
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ian is personally acquainted with the busi- 
ness affairs of his ward and that he can 
thus determine the validity of the claims 
presented or it may be that through the 
business associates of his ward or the mem- 
bers of his family he may determine the 
question, but more than likely the Guardian 
will find himself without substantial or ac- 
curate information as to many of the claims 
which are presented to him. 

Practically all our states have in their 
Probate Codes some provision for the judi- 
cial determination and allowance of claims 
against a decedent’s estate in advance of 
payment, thus protecting the Administrator 
or Executor against exceptions to such 
items at the time of the settlement of the 
final account, and most of our states now 
provide a declaratory judgment act which 
Trustees especially have found most help- 
ful for determining in advance of action 
the policy or course to pursue in the ad- 
ministration of the trust. 

However, many Probate Codes seem 
sketchy if not utterly lacking as to the 
judicial determination of claims against the 
ward at the time of instituting the Guard- 
ianship proceedings. For instance, the Pro- 


bate Code of Ohio, in enumerating the duties 
of a Guardian, provides that the Guardian 


“pay all just debts due from such ward out 
of the estate in his hands,” but does not 
provide any method for the filing of claims 
against the estate of the ward or the al- 
lowance thereof. Therefore the Guardian 
apparently must either pay the claim and 
gamble on the allowance of the item in his 
account or as an alternative reject the claim 
of the creditor and force determination of 
the matter by ordinary civil suit, resulting 
of course in unnecessary costs of litigation. 
Neither of these methods promotes expedi- 
tious or businesslike administration. 


Adjudication of Claims 


The Codes of Illinois and Kansas, for ex- 
ample, do furnish a permissive method for 
presentation of claims in Guardianship pro- 
ceedings which are apparently adequate to 
meet some of the difficulties presented but 
are silent as to procedure when it develops 
that the estate of the ward is insolvent. 

In many of our states to meet this situa- 
tion the practice has developed for the 
Guardian to make application to the court 
for authority to pay claims, but since such 
proceedings are apparently not specifically 
authorized by statute and especially since 
such orders are ordinarily made in ex parte 
proceeding, it would appear that such al- 
lowance would not be conclusive upon the 


TRUSTS and ESTATES—October 1941 


ward or provide proper protection to the 
Guardian upon the settlement of his final 
account. 


The general rule seems to be that the in- 
termediate or annual accounts of a Guardian 
may be opened upon the settlement of a 
final account and since, unlike Executors 
and Administrators, most Guardians carry 
their charges for a number of years, it may 
be that the Guardian will be charged to ex- 
plain items of credit appearing in an inter- 
mediate account many years later when his 
final account is before the Court for settle- 
ment. This of course puts an undue burden 
upon the Guardian and the sureties of his 
bond, for it holds in abeyance for many 
years the final judicial determination of a 
Guardian’s transactions. 


Examination of Probate Codes of various 
states indicates that much has been done in 
recent years to expedite the handling of a 
decedent’s estate, but apparently little 
thought has been given to similar problems 
confronting a Guardian. It is, therefore, 
suggested that some provision for the pre- 
sentation and allowance of claims existing 
against the ward at the time of instituting 
the Guardianship proceedings and the judi- 
cial allowance of same in advance of pay- 
ment should be enacted. 


Ill. Fees of Guardians and Similar Fiducia- 
ries When Infant or Incompetent Ward is 
Beneficiary of Veterans Administration 


Prior to the enactment by many States 
of Section 11 of the Uniform Veterans 
Guardianship Act, which had been recom- 
mended by the National Conference of 
Commissioners on Uniform State Laws in 
1928, this subject, apparently so simple, 
nevertheless presented great variations un- 
der the laws of the respective States. 


As in other fields of law, it may be dif- 
ficult in theory to justify a departure from 
pure logic. Nevertheless, as in such other 
fields, this departure is believed by those 
familiar with the subject to be warranted. 
The departure was made in the interest of 
uniformity, and, pragmatically, avoidance 
of administrative difficulties and expense. 
It also removes a source of friction arising 
from resentment because of non-uniform 
treatment of minor, and mentally incom- 
petent veteran, beneficiaries of the Federal 
Government. 


Section 11 as recommended and enacted 
in various States as hereinafter indicated, 
provides: 


“Compensation payable to guardians shall not 
exceed five per cent of the income of the ward 





FIDUCIARY LAW 


during any year. In the event of extraordinary 
services rendered by such guardian the court may, 
upon petition and after hearing thereon, author- 
ize additional compensation therefor payable from 
the estate of the ward. Notice of such petition 
and hearing shall be given the proper office of the 
Bureau in the manner provided in Section 9. 
No compensation shall be allowed on the corpus 
of an estate received from a preceding guard- 


ian ***,” 

The controversies that have arisen in jur- 
isdictions that have enacted it pertained to 
alleged “extraordinary” services. In the 
few States where this Section has not been 
enacted there has nevertheless grown up in 
actual practice a tendency for the Courts to 
limit the fees as therein provided. 

This Act provides that “income” shall in- 
clude only monies received by the guardian 
from the Bureau and all earnings, interest 
and profits derived therefrom.” 

Therefore, payments on insurance con- 
tracts even though partly corpus under the 
conventional definition are considered in- 
come under this statute. The compensation 
and other gratuities probably would be con- 
sidered income irrespective of the statute, 
except in Texas where it has been held that 
neither pension nor insurance payments con- 
stitute “income.” Gilbert v. Hines, 32 S.W. 
(2d) 876. Section 11 has not been enacted 
in Texas. 


The guardians’ duties in most veterans’ 
cases are relatively simple in that normally 
the greater part of the receipts consists 
of monthly checks mailed to the guardian 
by the Government, and disbursement by the 
fiduciary of the proceeds thereof for cur- 
rent living expenses of the ward and his 
dependents. In the cases of minors the 
guardians are usually relatives and the ques- 
tion of commissions is not so important. 


In a minor percentage of recent cases ac- 
cumulations occur and investment problems 
are presented. In a majority of the cases 
the value of the assets is relatively small. 
In some the assets are substantial. Most 
of these are cases that were adjudicated 
shortly after the World War, before the en- 
actment of certain Federal Statutes which 
preclude large accumulations generally. Be- 
cause of the number of such cases the ag- 
gregate value of the assets is large. As 
of June 30, 1946 the assets reported in the 
hands of fiduciaries for the 83,776 cases of 
minor and incompetent beneficiaries of the 
Veterans’ Administration aggregated $158,- 
514,599. Fiduciary commissions for the 
year aggregated $1,405,600; attorneys’ fees, 
$623,000. The “income” aggregated $40,- 
868,638. 

(Appendix appears on next page) 
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SEC Rules Against J. P. Morgan 


J. P. Morgan & Co., Inc., has been barred 
from acting as indenture trustee for any 
issues in which Morgan Stanley & Co. acts 
as underwriter under an opinion issued last 
month by the Securities and Exchange Com- 
mission. The Commission held that “a 
community of interest” exists between the 
officers and directors “in control of the two 
corporations.” 

J. P. Morgan & Co. Inc., had filed an ap- 
plication last year under Ryle T-10B-3 of 
the trust indenture act of 1939. 


APPENDIX 
The following named States have enacted the Uniform Veterans’ Guardianship Act substantially as 


recommended by National Conference of Commissioners on Uniform Laws. 


The first citation after the 


name of the State is to that section of the latest statute enacting section 11 of the Uniform Act prescrib- 
ing fees for the fiduciaries of incompetent and minor beneficiaries of the Veterans Administration. 
The second citation for each State is to the latest statute, if any, relating to fees for fiduciaries of per- 


sons non sui juris, but who are not beneficiaries of the 


1936 Cum. Sup. Code 1928—Sec. 8134 
Digest of Statutes 1937—Sec. 6328 
Probate Code 1937—Sec. 1659 
Statutes 1935—Ch. 150—Sec. 47. 
Comp. Gen. Laws 1927—Sec. 2145 
Code 1932—Sec. 15-1911 

Gen. Stat. 1935—Sec. 73-511 

Rev. Stat. 1930—Ch. 81—Sec. 11 
Code of 1939—Art. 65—Sec. 70 

Rev. Stat. 1935—Sec. 5654.11 

Comp. Stat. 1929—Sec. 38-411 

Comp. Laws 1929—Sec. 9558 

Laws of 1931—Ch. 309—Sec. 11 
Throckmorton’s Code—Sec. 11037-11 
Act of Mar. 18, 1941 as amended Mar. 
Code of 1932—Sec. 8649 

Code 1989—Sec. 35-1911 

Rev. Stat. 1933—Sec. 98-5-11 

Pub. Laws 19383—Sec. 3311 

Code 1937—Sec. 4296 

Rev. Stat. 1931—Sec. 50-611 


Veterans Administration. 


(11) Secs. 8213-8214 


Ch. 75—Sec. 43 
Art. 16, Sec. 131 & Art. 93, Sec. 186 
- 10425 
. 38-517 
. 9537 
. 8898, Comp. Laws of 1913 
- 10506-52 
. Laws 1938—Ch. 426, Sec. 26 
. 9017 
. 35-2005 
. 102-13-40 
. 9039 
- 4195 
. 50-209 


26, 1941 


The following named States have enacted substantial portions, including Section 11, but not the entire 


Act. (The first citation is to Veterans Statute. 


Ga. Code of Ga.—Sec. 49-815 
Ind. Burns Ind. Stat. 1933—Sec. 8-511 
Iowa Code of 1939—Sec. 12644.13 
Ky. Baldwin’s Ky. Stat. 1936—Sec. 2043-11 
La. La. Gen. Stats. 1939—Sec. 9242 
Mich. Mich. Stats.—Sec. 4.960 
Mo. Laws 1935, p. 187 (Mo. Stat Ann., 
N. H. Laws 1929—Chap. 171— Sec. 
Rev. Stats. 1987—Sec. 3:31-3 
N. M. Sess. Laws 1939, Ch. 111, Page 
C. P. A., Sec. 1884 K 
N. C. Code 19389—Sec. 2202 (12) 
Statutes 1931—Sec. 12061 
William’s Code 1934—Sec. 8551 


The following named States have enacted some portions of the Uniform Act but not section 11. 


- 607) 1919 


Second citation is to non-Veterans Statute on fees.) 


Sec. 
Sec. 
Sec. 
Ky. 
La. 
Sec. 


113-2001 

8-136 

12599 

Laws 1938, Ch. 129 

Civil Code 1932, Art. 349 
27.2957 

Sec. 436, Sec. 432, R.S. 

Sec. 1178:6 

cuDD- 1940—Sec. 3:11-2 


id. 

Sur. C. A., Sec. 285, CPA 1376 
Sec. 157 

Sees. 1481, 1482 

Sec. 8522 


217 


(The 


first citation is to Veterans Statute. Second citation to non-Veterans Statute on fees.) 


Ariz. 
Conn. 
Del. 
Til. 
Mass 


Code of 1939—Secs. 42-205 
None 
None 
None 
None 
None 


Code 
None 
None 
None 
None 
None 
None 


of 1930-1938 Supp.—Sec. 2851 
Ore. 


Secs. 42-124 

None 

Code of 1935, Ch. 76, Sec. 3092 
None 

Laws of Mass., Ch. 206, Sec. 16 
Mason’s Minn. Stats. 1927, Sec. 8788, 
Supp. 1940, Sees. 8982-118 

Code 1930—Sec. 1893 

Com. Laws—Sec. 22-126 

None 

Vernon’s Civil Stat., Art. 4310 
Code of 19386—Sec. 5425 
Remington’s Rev. Stats., Sec. 1586 
Stats. of 1939—Sec. 319.37 
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Fiduciary Taxation 


Committee Considers Community Property Status 


H. HERBERT ROMANOFF 


Chairman, Joint Committee on State and Federal Taxation, American Bar Assn.; 
Member of the New York City Bar 


N order to avoid any possible conflict with 

the Section on Taxation, this Committee 
has followed the policy of giving its atten- 
tion to the broader aspects of taxation of 
decedents’ estates rather than the consid- 
eration of any specific tax statute. Follow- 
ing are some of the subjects which have oc- 
cupied the attention of this Committee: 


1. The relationship between Federal and 
State death taxes. 


This study included the constitutional as- 
pects of the death tax where the total of 
the Federal and one State tax equals or 
exceeds 100% of the estate. In view of our 
dual form of goverament “one taxing pow- 
er (Federal or State) must concede to the 
other the same right to the same tax; hence, 
when the Federal tax equals or exceeds 50% 
of the estate, the tax must be held void, 
unless appropriate credit for the State tax 
is allowed and the same rule as regards a 
50% State death tax.” 


Referring to this question, Roswell Magill 
has said:* 


“There is great need for better integration of 
state and federal administration of estate and 
inheritance tax laws, as there is in the cases of 
other major taxes common to the two government- 
al levels. Would it be feasible to provide for 
common returns, the condition precedent being a 
closer correspondence between taxing provisions? 
Could there be joint administration in whole, or 
even in part? Should there be federal collection 
of the whole tax, followed by distribution in part 
to the States?” 


2. The extension of exemptions from tax, 
of transfers for public, charitable, religious 


From report to Probate and Trust Law Divi- 
sions, American Bar Assn., Sept. 30, 1941. 
*26 Iowa Law Review 449, 450 (Mar. 1941). 


and educational purposes, and the encour- 
agement of uniform laws to that end. 

Much confusion results from the fact that 
the language in the statutes of the several 
States relating to this subject is not uni- 
form and differentiations based on whether 
the transfer is by a resident, a citizen, or a 
nonresident alien, and whether the trans- 
feree is domestic or foreign. 

3. Domiciliary tax conflicts affecting es- 
tate taxes. 

This subject was carefully considered by 
this Committee last year and an address** 
delivered by Joseph F. McCloy, of New 
York, a member of the Committee. 


4. Discriminations occasioned by owner- 
ship of property in community. 

One of the members of this Committee, 
of New York, has contended that in the so- 
called “community states” only one-half of 
property owned in community is includible 
in the gross estate of a deceased spouse. 
The result is that estates of deceased 
spouses residing in other states are, practi- 
cally speaking, discriminated against. This 
discrimination should be removed by ap 
propriate act of Congress, possibly by ap- 
plication of increased rates to estates imsv- 
far as they consisted of community prop- 
erty. 

Another member of this Committee, from 
California, has replied with a careful an- 
alysis from the standpoint of the “com- 
munity property state.” The reply follows 
this report. 

1T IS RECOMMENDED that these four 
questions have the continued attention of 
this Committee and appropriate report made 
at the next Annual Convention. 


**See Sept. 1940 Trusts and Estates 284. 


Community Property 


F a young couple marry in California, a 
community property state, start from 
scratch, and with the husband’s business 


acumen and industry he gathers in the shek- 
els, while the wife, with no thought of un- 
ion hours, devotes year after year to the 
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rearing of the family and prudently pre- 
serving the husband’s income until a com- 
fortable fortune is amassed, she is recog- 
nized as a full and complete owner of one- 
half of said fortune, to do with it as. she 
pleases if she predeceases her husband, so 
that no second wife can bamboozle the hus- 
band into defrauding the children of the 
first marriage out of all interest in the 
property representing a life time of toil of 
said first wife. Then, too, if the wife sur- 
vives the husband, one-half of the property 
accumulated by them is hers and not sub- 
ject to his disposal in any way. 

Furthermore, on her death said property 
owned by her is subject to the Federal es- 
tate tax. In other words, the property 
amassed by them is subject to federal es- 
tate tax in the two estates. 


Same Relationship by Contract 


Now take a couple under the same cir- 
cumstances in New York, a non-community 
property state. The husband, by forming 
a partnership with his marital partner, can 
voluntarily put his wife on an equal foot- 
ing with the California wife, and on his 
death his estate would be taxed just as is 
the California husband’s estate. Further- 
more, the New York laws can make the wife 
an owner of one-half the property acquired 
through the efforts of the spouses during 
marriage, if it is deemed desirable, and thus 
avoid any possible discrimination in Federal 
taxes. 

But suppose the New York husband pre- 
fers to keep his wife in the position of a 
servant, as he can do under the New York 
law, since the New York widow in dower 
usually gets only a small pittance as a mat- 
ter of right, and this may be controlled by 
the whims of her husband. He may, if he 
chooses, leave his wife of a lifetime practi- 
cally penniless. Should it be a crime to 
tax such an estate in a greater amount than 
the estate of one-half its size in California? 


In New York no part of the wife’s prop- 
erty is includible in the gross estate of 
the predeceasing husband. On what con- 
stitutional ground can the Congress provide 
that a New York decedent husband’s gross 
estate shall consist of his property, while 
the gross estate of a California decedent 
husband shall consist of the combined prop- 
erties of the husband and wife? That this 
cannot be done is shown by Hoeper v. Tax 
Commission (1931) 284 U. S. 206, 76 L. Ed. 
248. 

If the dissenting opinion should be adopt- 
ed by the present Supreme Court, which 
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seems likely, it would not justify the pro- 
posed action by Congress. The dissent is 
predicated on this proposition: “So far as the 
Constitution of the United States is con- 
cerned the legislature has power to deter- 
mine what the consequences of marriage 
shall be, and as it may provide that the 
husband shall or shall not have certain 
rights in his wife’s property and shall or 
shall not be liable for his wife’s debts, it 
may enact that he shall be liable for taxes 
on an income that in every probability will 
make his life easier and help to pay his 
bills. Taxation may consider not only 
command over but actual enjoyment of the 
property taxed.” 

If it be granted that this is sound reason- 
ing, (which we are not prepared to do) it 
does not apply to action by Congress which 
has nothing whatever to say in regard to 
the mutual rights of husband and wife in 
their properties and income. It must ac- 
cept these rights as fixed by the laws of 
the several states. See Paul and Mertens, 
Law of Federal Income Taxation (1934) 
Vol. 2, page 3, Sec. 14.02. 


Existing Present Rights of Wife 


In 1923 the California Legislature (with 
the consent of loyal California husbands) 
adopted Section 201 of the Probate Code, 
which gives the wife the right to dispose 
by will of one-half of the community prop- 
erty. This section, however, did not apply 
to community property owned by the par- 
ties at that time. To be certain that the 
interest of the wife during life in the com- 
munity property would be as present and 
vested as that of the wife in any other 
community property state, since the courts 
had pronounced the wife’s interest in Cal- 
ifornia to be that of merely an expectancy, 
the California Legislature by Section 161 
(a) of the Civil Code, effective July 29, 
1927, definitely determined that the inter- 
ests of the spouses were present, existent, 
and equal, and thereby the wife’s interest 
during life became of the same extent as 
that of the husband. 

It was not until this enactment that a 
husband and wife could make divisible in- 
come tax returns in California, and the wife 
receive community exemption under the gift 
and federal estate tax. This enactment, 
also, was not retroactive and applies only 
to community property acquired since its 
effective date. The complexities of ascer- 
taining the exact interest of a wife in the 
marital properties is apparent and it is 
hoped Congress will not create another date 
from which interests must be determined. 
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The Courts, State and Federal, have in- 
terpreted these sections to vest in the wife 
the right to will away one-half of the said 
community property from the husband and 
to such legatees as she may elect. Upon 
her death, also, one-half of the community 
property acquired since July 29, 1927, 
whether she disposes of it by will or not, 
is taxable in her estate, the reason for this 
being that it is her property and her es- 
tate. 


Discrimination Resulting from Change 


What greater “discrimination” would re- 
sult if the Congress would in the Federal 
estate tax require at the husband’s death 
the inclusion in the gross estate of not only 
his one-half of the community property but 
also that of his wife, without community 
exemption to the widow. 


The Federal gift tax became effective in 
1932, at which time separate income tax 
returns on the community property of a 
California husband and wife were recog- 
nized and the widow also was given a com- 
munity exemption in the community estate, 
and since prior to the adoption of the Gift 
Tax Act a division for tax purposes of the 
community property was made by law in 
1927, therefore, the California husband and 
wife did not deem it necessary prior to the 
enactment of the Gift Tax Act to create 
trusts for their children or for the husband 
to create trusts for or make gifts to his 
wife, so as to establish another taxpayer 
or to break up the estate for tax purposes. 
They had assumed that their house was in 
order and that the family was inviolate. 


Now, for New York to advocate the aboli- 
tion of the community estate for tax pur- 
poses after their marital partners have 
permanently arranged their properties prior 
to the enactment of the Gift Tax Law, in 
order to avoid part of its impositions, is 
unjust. If this were done, then a rear- 
rangement of California community by 
property owners so as to secure the benefits 
that the New Yorkers have acquired, would 
necessitate the payment of a Federal as well 
as a State gift tax. 


If the foregoing be so, is not the dis- 
crimination rather against California by 
this proposed legislation ? 


What Of Other Tax Advantages 


By voluntary marital partnerships, where 
the same results are achieved as in com- 
munity property, the hearings before the 
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Ways and Means Committee of the House 
of Representatives indicate the government 
estimates that by the creation of this rela- 
tionship in non-community property states 
more than 25 million dollars a year is avoid- 
ed in income taxes; and, of course, the prop- 
erty belonging to the surviving marital 
partner is not part of decedent’s gross es- 
tate for estate tax purposes. If the internal 
revenue laws are to be changed so as to “re- 
lieve from discrimination occasioned by 
ownership of property in community,” 
should not they also be changed so as to 
relieve from discrimination occasioned by 
these voluntary marital partnerships which 
have been resorted to with tax minimization 
in mind in non-community property states? 


California urges New York not to re- 
move the ancient landmarks which our 
fathers and mothers have erected for the 
protection of the mother and the home. If 
additional revenue is necessary, may New 
York first consider the advisability of elim- 
inating from the Federal estate tax the 
$40,000.00 beneficiary insurance exemption, 
aidful in marketing one of its principal 
products, since there is no exemption on 
orange juice or California sunshine. 
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Trends in Fiduciary Law 


TRUSTS and ESTATES—October 1941 


As Seen Through Periodical Literature 


P. PHILIP LACOVARA 


Chairman, Committee on Trust and Probate Literature, American Bar Assn., 
Member of the New York Bar and Legal Editor, Trusts and Estates 


WO major developments marked the 

activities of the Committee during the 
past association year. The first was the 
extension of coverage to probate as well as 
trust literature. The following statistical 
resume will indicate the scope of the Com- 
mittee’s research. 


Fifty-one publications, consisting of forty- 
six law reviews, two bar journals, two trust 
magazines, and one tax periodical, were 
examined. In these three hundred and fif- 
teen issues, bearing date up to and including 
June 1941, the Committee found four hun- 
dred articles, notes, comments on recent 
decisions, and book reviews, dealing with 
trusts and estates. Due to duplications, 
principally in the case comments, the actual 
number of digests which appear in the sup- 
plement to this report* is reduced to two 
hundred and seventy. 


With a view to facilitating thorough in- 
vestigation of periodical literature, by those 
using the supplement, the Committee con- 
tinued the subject divisions which were 
adopted in last year’s report, with such 
modifications and additions as were neces- 
sitated by the inclusion of probate material. 
The largest number of digests are to be 
found under the headings of Taxation, and 
Distribution of Estates and Trusts. 


Noteworthy Trends 


Some noteworthy trends in trust and 
probate law are discernible through this lit- 
erature. Perhaps most important is the 
wholesale modernization and codification of 
statutes in many States, with frequent 
adoption of the various Acts proposed by 
the National Conference of Commissioners 
on Uniform State Laws, and a marked ten- 
dency toward liberalizing trust investment 
powers. Another is the reconsideration by 
courts of the principles applicable to spend- 


From report to Probate and Trust Law Divisions, 
American Bar Assn., Sept. 30, 1941. 


*Due to the length of the supplement, it is im- 
practical to publish it here. It is expected to be 
made available by the Association in the near 
future.—Ed. 


thrift trusts. A third is the growing num- 
ber of cases involving interstate trusts and 
conflict of laws rules, with particular refer- 
ence to multiple taxation. And in further 
regard to taxation, there is the steady whit- 
tling away, by both statutory and judicial 
law, of the tax advantages formerly en- 
joyed by use of the trust device. 


Mention may also be made here of the 
increased attention that has been given to 
powers of appointment with respect to their 
use as a drafting tool and to their tax im- 
plications. Two opposing schools of thought 
have been in effect carrying on a debate in 
the law reviews as to whether or not the 
value of powers as a dispositive device is 
outweighed by revenue needs. The subject 
is deserving of study by estate planners and 
draftsmen. 


Current Availability 


One of the major advantages of periodical 
literature is that it deals, in large measure, 
with problems raised by recent statutes and 
decisions. Renewed recognition of this fact 
led to the second of the developments al- 
luded to at the beginning of this report. 
Since there is as much as a two-year lag be- 
tween the time when material appears or- 
iginally in the periodicals and when the 
digests are printed in the official proceed- 
ings, the Committee has again given con- 
sideration to the desirability of making 
these digests more currently available to 
members of the Section. Accordingly, we sub- 
mitted to the Council a four-page “letter” 
containing digests of material that had ap- 
peared in the preceding three-month period, 
as a sample of what could be distributed 
quarterly to Section members. 


It is the opinion of the Committee that 
the value of these digests of current litera- 
ture appreciates in proportion to the 
promptness with which they are made 
available to those whom they are intended 
to benefit. Only to the extent that the 
digests are current can they be considered 
a primary rather than a secondary refer- 
ence to trust and probate literature. 
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Recent Legislation Affecting Fiduciaries 


Highlights of Enacted, Pending and Rejected Measures 


RALPH H. SPOTTS 


Chairman, Committee on Trust and Probate Legislation, American Bar Association; 
Associate Counsel, Title Insurance and Trust Company, Los Angeles 


HIS report* summarizes the more inter- 
esting and important statutes in the 
field of probate and trusts enacted by the 
legislative bodies of the forty-three states 
which convened in regular session this year. 
Even a brief survey discloses the effect 
of the impact of the forces turned loose in 
a war-torn world. Changing economic con- 
ditions are clearly reflected by the increased 
interest in common trust funds and by the 
broadening of the lists of securities legal 
for trust investments. Probate procedure 
is being streamlined with a reduction of ad- 
ministrative expense. Both interest and 
achievement in the revision and codification 
of probate laws are apparent. 


The continuing value of the work of the 
National Conference of Commissioners on 
Uniform State Laws is again evidenced by 
the adoption, in whole or in part, and fre- 
quently with changes to meet local condi- 
tions and court decisions, of one or more of 
the uniform measures approved by that 
body. 

Obviously, a complete report on all legis- 
lation enacted in 1941 affecting trusts and 
probate is impossible. No attempt has 
been made to include in this report the 
many measures which effected procedural 
and minor substantive changes. However, 
your Committee has selected those measures 
enacted in each state which may be of in- 
terest and value to the members of the bar 
in other jurisdictions. Although they failed 
to receive legislative approval, several bills 
are mentioned in the report because of the 
subjects sought to be covered by them. 
Brief reference will also be made to the 


From report to Joint Meeting of Probate and 
Trust Law Divisicns, American Bar Assn., Sept. 
30, 1941. 

*Due to the length of the report, the summaries 
of the various laws are reduced to a minimum, 
but it is believed that the references to the sub- 
ject matter will be sufficient to the extent that 
one may determine whether or not he is interested 
in the particular measure. In other words, our 
summary is intended merely as a guide; the 
statute itself should always be examined.— 
Editor’s Note. 


work now being carried on by the bar look- 
ing toward the revision and codification of 
the probate and trust laws of several 
states. 


I. Uniform Laws 


(This subdivision has been re-written ac- 
cording to statute rather than State.) 


The Uniform Common Trust Fund Act 
has been enacted in: 

Arizona (Ch. 35); Florida (Ch. 20353— 
investment in mortgages prohibited); South 
Dakota (S. B. 70—with some changes). 

A common trust fund law was also passed 
in Massachusetts (Ch. 474—accounting an- 
nually to registry of probate where declara- 
tion of trust has been filed); and Michigan 
(S. B. 356—outlines matters to be included 
in plan; broad investment powers; partici- 
pation permitted unless prohibited by instru- 
ment). 


A common trust fund bill failed to re- 
ceive committee action in Colorado. 


The Uniform Principal and Income Act 
was adopted in: 

California (Ch. 898—with important 
changes*); Illinois (Ch. 488—with modifica- 
tions). 

It failed to receive approval in Missouri 
(S. B. 134), and in Colorado. 


The Uniform Simultaneous Death Act was 
passed in: 

Maine; Maryland (Ch. 191); Massachu- 
setts (Ch. 549); Michigan (S. B. 211—with 
slight modifications); Pennsylvania (Act 
75); Tennessee (Ch. 59); Wisconsin (Ch. 
284). 

A similar measure was enacted in Florida 
(Ch. 20884), while the Uniform Act was 
killed in Colorado. 

The Uniform Trustees Accounting Act 
was adopted in: 

Nevada (Ch. 135—with some changes); 
Washington (Ch. 229). 


*See Bruns, “New Solution to Principal and 
Income Problems,” in Sept. 1941 Trusts and Es- 
tates 210, for discussion of the variations. 
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The Uniform Trusts Act was passed in 
Nevada (Ch. 136—with some changes), 
while North Carolina amended the Act as 
it had adopted it in 1939, broadening its 
applicability. 

The Uniform Stock Transfer Act was en- 
acted in North Carolina, without material 
amendment. It applies only to future is- 
sued certificates. 


II. Trusts 
Arkansas 


For two years, a committee of the Ar- 
kansas Bar Association has been working 
on a revision and codification of the statutes 
on probate, and the introduction of a meas- 
ure governing trusts and trustees. The Bar 
Committee is hopeful that its work will be 
completed in time to initiate the two acts 
at the 1942 General Election, or to submit 
them to the 1943 session of the General As- 
sembly. 


California 


Chapter 1049 adds Section 136d to the 
Bank Act, providing that upon liquidation 
of a trust company or discontinuance of 
trust business, money or property—with 
court approval—may be deposited with the 
State Treasurer or the State Controller if 
the beneficiaries are unknown. If such 
property is unclaimed within five years it 
shall escheat to the state. Upon liquida- 
tion or discontinuance of trust business, the 
court may appoint the State Treasurer to 
act as substituted trustee in the event no 
such other can be obtained. 

Chapter 176 adds Section 8733.5 to the 
Health and Safety Code, providing that in 
lieu of the appointment of a board of trus- 
tees of a perpetual care fund, a cemetery 
authority may appoint, as sole trustee there- 
of, a bank or trust company. 


Delaware 


S. B. 69 defines the term “principal” in 
accounting and distribution of trust funds. 


Massachusetts 


Section 16 of Chapter 206 of the General 
Laws was amended to provide for appor- 
tionment of fiduciary compensation between 
principal and income. 


Minnesota 


For the second time, a Trust Administra- 
tion Code, embodying the Uniform Principal 
and Income Act, the Uniform Trustees Ac- 
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counting Act, and the Uniform Trusts Act, 
failed to be enacted. 


New Hampshire 


S. B. 34 provides that any trust company 
and any national bank authorized to ad- 
minister trusts when acting in a fiduciary 
capacity, alone or jointly with others may 
with the consent of the individual fiduciary 
cause stock or other securities to be regis- 
tered in the name of a nominee without 
mention of the fiduciary relationship. 


H. B. 445 authorizes the court to permit 
a trustee to deviate from the terms of the 
trust when compliance with the investment 
powers would defeat or substantially im- 
pair the carrying out of the purposes of the 
trust. 


New York 


Chapter 321 provides that when a testa- 
mentary trustee is directed or authorized to 
purchase an annuity, the annuitant is pro- 
hibited from electing to take the capital 
value unless the will so provides or ex- 
presses an intention that the annuity to be 
purchased shall be assignable. 


North Carolina 


Provision is now made for the devolution 
of fiduciary powers in cases where a bank 
or trust company becomes absorbed by or 
consolidated with another bank or trust 
company, or shall have sold all its assets 
and liabilities to another bank or trust com- 
pany. (H. B. 245.) 


North Dakota 


H. B. 203 gives to the District Court pow- 
er to determine trustee’s fees except in 
those cases where the fee is provided for in 
the trust instrument. 


Oklahoma 


The 54 sections of the recently enacted 
Oklahoma Trust Act constitute a compre- 
hensive trust code, adopting, with amend- 
ments, some of the provisions of the Uni- 
form Principal and Income Act, the Uni- 
form Trusts Act, the Uniform Fiduciaries 
Act, as well as certain statutes, with amend- 
ments, of California, Kansas, Louisiana, 
Washington, and Wisconsin.* 


Pennsylvania 


Act 5 extends the process for perpetuat- 
ing testimony to testimony relative to 
trusts. + 


*See Huff, “Oklahoma Trust Code,” June 1941 
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Rhode Island 


Several sections were added to Chapter 
488 of the General Laws, 1938, establishing 
as the situs of a trust hereafter created by 
deed, agreement, will, or otherwise, the 
State of Rhode Island where the instrument 
so provides, where the trust is to be ad- 
ministered in that state or where the prop- 
erty or the instruments or securities evi- 
dencing the same or the major part in value 
thereof, are situated within that state at 
the creation of the trust except where the 
instrument creating the trust specifically 
provides otherwise. 


Wisconsin 


Chapter 243 permits trust institutions to 
deposit funds of more than one trust in the 
same account in any banking institution to 
its credit as trustee. 


Chapter 244 declares that the earned in- 
crement on United States Savings Bonds 
and similar obligations held in trust shall 
be trust income and not trust principal. 


Chapter 247 permits a trust institution, 
with consent of individual cofiduciary, if 
any, to register securities held by it in the 
name of a nominee of such bank, and au- 
thorizes any other fiduciary to request a 
bank or trust company to so register se- 
curities held on deposit. 


Chapter 278 provides that trust institu- 
tions with $1,000,000 capital may deposit 
with the state treasurer safe-keeping re- 
ceipts of securities on file with federal re- 
serve bank or bank in reserve city to satis- 
fy requirement for indemnity fund deposits. 


III. Probate 
California 


Chapter 336 provides that interest on 
legacies shall hereafter be at the rate of 
4% per annum. 

Under Chapter 471, an executor, admin- 
istrator or guardian is authorized, with or 
without consideration, on court order, to 
convey an easement over estate property to 
any person, firm, association or private 
corporation. 

By Chapter 472, any court order author- 
izing investments shall be final and shall re- 
lease the guardian and his sureties from 
all claims based upon any act directly au- 
thorized in the order, if the guardian has 
fully and faithfully complied therewith. 

Chapter 640 provides that when a decree 
is rendered distributing money or personal 
assets of an estate deposited with a bank or 
trust company pursuant to the provisions 


ANCILLARY ADMINISTRATION 


A New Jersey 
Fiduciary With 


A Proven Record 


MONTCLAIR TRUST COMPANY 


MONTCLAIR, NEW JERSEY 


Member Federal Deposit Insurance Corporation 


——————_SSSSSSSSSSSS:== 


of the Bank Act, such depositary may de- 
liver such property directly to the dis- 
tributees and file receipts with the clerk. 

Chapter 768 provides that where suits are 
commenced on rejected claims, the plaintiff, 
within 10 days after filing the complaint, , 
shall file in the estate proceedings a notice 
of the pendency of the action, and if no 
such notice is filed, the representative will 
incur no liability upon distribution of the 
estate. 

By Chapter 895, the rights of nonresident 
aliens to take property or proceeds thereof 
in this State by succession or testamentary 
disposition upon the same terms and condi- 
tions as residents and citizens of the United 
States is dependent in each case upon the 
existence of a reciprocal right in the re- 
spective countries of which such aliens are 
inhabitants and citizens, and upon the rights 
of citizens of the United States to receive 
by payment to them within the United 
States or its territories money originating 
from the estates of persons dying within 
such foreign countries. 

By Chapter 1162, the probate court, be- 
fore making distribution to any assignee 
or transferee of an heir, devisee or legatee 
or to any other person pursuant to any 
agreement, request or instruction of any 
heir, devisee or legatee or of his attorney 
in fact, may inquire into the consideration 
therefor. If the court finds that considera- 
tion is grossly unreasonable or that the as- 
signment, transfer, agreement, request or 
instruction was obtained by duress, fraud 
or undue influence, the court may refuse to 
make distribution pursuant thereto except 
upon such terms as it deems just and equit- 
able. 


Colorado 


A rather complete revision and codifica- 
tion of Colorado’s probate laws has been 
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under consideration. However, there were 
numerous revisions of probate law by the 
1941 Legislature, most of which were sug- 
gested by the Colorado County Judges As- 
sociation. 

A new section authorizes the deposit of 
wills with a county court, while Section 148 
of the law of wills and estates was amend- 
ed to authorize, by court order, the person- 
al representative to continue farming, rais- 
ing of livestock, or other business of dece- 
dent for a reasonable time and to provide a 
better opportunity of liquidation. 


Connecticut 


Chapter 124 permits executors and ad- 
ministrators with court approval to convey 
real estate or interest therein to effect a 
compromise or settlement of claims against 
the estate. 

Under Chapter 133, a judge of probate is 
prohibited from appointing a corporate 
fiduciary of which he is a director or sal- 
aried officer unless such fiduciary had been 
nominated by the testator or trustor. 


Idaho 


By Chapter 168, the guardian of an in- 
competent person or of a minor may now be 
authorized to transfer the interest of the 
ward in any property to a corporation to be 
organized for the purchase of such property. 

An executor of an estate is permitted, 
with court authority, to sell real estate un- 
der contract, the contract, however, to be 
escrowed. 


Illinois 


S. B. 74 relates to the distribution of 
funds deposited in presumption of death 
cases. 

S. B. 159 would have abolished probate 
courts in all counties unless their existence 
was continued and approved by referendum 
held prior to December 7, 1942. S. B. 229 
provided that a probate court might be dis- 
continued by a referendum to the voters of 
a county, and that if such a court were dis- 
continued, business undisposed of should be 
transferred to the county court. Both bills 
failed to pass. 

S. B. 225 provides that if the primary 
purpose of the appointment of a conservator 
for a person incapable of managing his es- 
tate or business affairs is the proper ex- 
penditure of public assistance awarded un- 
der the Old Age Assistance Act, the court 
may waive the execution of a bond by the 
conservator and fix the amount of such 
bond at less than $100. No cost shall be 
charged in making such appointment. 
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H. B. 556 provides that a cause of action 
against a deceased person shall be brought 
against his executor or administrator with- 
in 9 months after the issuance of letters. 
Indiana 

Chapter 184 provides that the former em- 
ployer of a decedent may pay wages owed 
up to $150. to kin, as specified, without re- 
quiring issuance of letters. On application 
of designated relatives, a bank may pay 
over deposits not exceeding $100 to the 
court; clerk pays out as court directs. 


Iowa 


S. F. 35 authorizes judge to reduce bond 
required by executor or administrator on 
sale or mortgaging of real estate from twice 
the value of property sold to one and one- 
half times the money actually received, if 
specified type of bond is furnished. 

S. F. 436 shortens the period for filing 
claims against estates from one year to six 
months. 


Kansas 


S. B. 256 provides that upon admission to 
probate of foreign proved will, the court 
shall determine whether administration in 
Kansas is necessary. 


Maryland 


Chapter 142 changes the time within 
which a surviving husband or wife must re- 
nounce the provisions for him or her in the 
spouse’s will and elect to take his or her 
legal share to within 30 days after the ex- 
piration of the six months’ required notice 
to creditors (this six months’ notice run- 
ning from the date of grant of letters). 

(Chapter 771 is set forth in the paper on 
“Trusts and Estates with Foreign Beneficia- 
ries,” which appears elsewhere herein.) 


Michigan 

Act 305 relates to the carrying on as well 
as the discontinuance of a decedent’s busi- 
ness by a fiduciary, the objection and pay- 


ment of creditors, partnership businesses, 
and other related subjects. 


Missouri 


H. B. 432, designed to bring the admin- 
istration of testamentary trusts under the 
jurisdiction of the probate court, was passed 
by the House but failed in the Senate. 


Nebraska 


L. B. 42 relates to investments by guard- 
ians in real estate, life insurance, endow- 
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ment insurance or annuities, as the court 
may direct. 

H. B. 194 provides that wills executed 
without the state in conformity with the 
laws of the place where executed or of the 
testator’s domicile, shall have the same ef- 
fect as if executed according to the laws of 
Nebraska, if such will be in writing and sub- 
scribed by the testator. 


Nevada 


An act (Chapter 107) containing 326 sec- 
tions, and concerning the settlement of es- 
tates and decedents commenced after its ef- 
fective date, July 1, 1941, created a new 
probate code. 

Chapter 168 provides that every person 
over 18 years, including married women, 
may by holographic will dispose of all his 
or her estate. 

Chapter 17 is similar to Chapter 895, Cal- 
ifornia Laws, supra. 


New Jersey 


Chapter 138 requires trustee to file with 
court a power of attorney designating the 
clerk of the appointing court as attorney to 
receive process affecting the estate. 

Chapter 190 limits a foreign trust com- 
pany to act as executor or trustee under 
the will of a New Jersey decedent, provided 
New Jersey trust companies are permitted 
to serve in the same capacities in the juris- 
diction of the trust company seeking to 
serve, and provided, further, that such for- 
eign trust company comply with such rules 
as may be promulgated by the Commission- 
er of Banking and Insurance. 

Chapter 240 makes public advertisements 
sufficient notice in settlement of accounts, 
but, under Chapter 241, citations of the 
surrogate may be substituted therefor. 


New Mexico 


Chapter 23 reduces commissions of ex- 
ecutors and administrators on that part of 
the estate consisting of “cash, including 
checking accounts, time deposits, certifi- 
cates of deposit, savings accounts, postal 
savings certificates, and all United States 
Government bonds.” 

Chapter 85 applies the same method of 
distribution to property acquired by a de- 
cedent by gift from a spouse as to property 
acquired by descent, devise or bequest from 
the spouse. 

Chapter 88 relates to the proving of a 
foreign will conveying property in New 
Mexico, and gives preferential right for 
thirty days to executor to make application. 


cA Virginia institu- 
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trust facilities. 
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New York 


Chapter 89 denies a distributive share in 
the estate of a child to a parent who neg- 
lected or refused to provide for, or aban- 
doned such child during infancy, whether or 
not the child dies during infancy, unless 


parental relationship and duties are sub- _ 


sequently resumed and continue until the 
child’s death. 

Under Chapter 104, legatees of personal 
property subject to any lien or pledge must 
satisfy the same out of their own funds 
unless a contrary intention appears in the 
will. 

By Chapter 141, the Surrogate may order 
investment of guardianship funds up to 
$5000 in Federal and State savings and loan 
associations meeting certain standards. 

Chapter 321 provides for the revocation 
of ancillary administration when letters 
have been revoked in the domiciliary juris- 
diction. 

Chapter 425 clarifies the law regarding 
the order of preference in payment of debts 
of a decedent by providing that in insolvent 
estates the court shall take into considera- 
tion any security given for a debt and the 
dividend shall be apportioned on the basis 
of the difference between the value of the 
security and the debt unless the security is 
surrendered, whereupon the dividend shall 
be based upon the entire debt. 


Ohio 


As the result of two years’ study by a 
committee of the Ohio Bar Association, a 
measure to amend approximately sixty sec- 
tions of the Probate Code was enacted. In 
addition to the many procedural changes 
effected, the investment statute was amend- 
ed to permit fiduciaries to invest in bonds 
or interest-bearing obligations of any other 
state of the United States, which within 
twenty years (formerly no stated period) 
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prior to the investment has not defaulted 
for more than ninety days in payment of 
principal or interest on any of its bonds or 
obligations. 

The same measure permits fiduciaries to 
purchase obligations of certain private 
corporations, if at time of investment, the 
obligation be rated in either the highest or 
next highest classification established by at 
least two standard rating services selected 
from a list of standard rating services from 
time to time prescribed by the Superinten- 
dent of Banks. 

A fiduciary is now permitted to retain 
any investment made by him according to 
law after such investment ceases to be of a 
class permitted by law, if circumstances are 
not such as to require the fiduciary to dis- 
pose of the same. 


Oregon 


Under Chapter 136, females as well as 
males must be twenty-one years of age in 
order to execute a valid will. 


Rhode Island 


S. B. 162 and S. B. 93 require investment 
by guardian or conservator of surplus funds 
of ward in securities or property authorized 
by law only upon prior order of court; in- 


vestments without such orders may be made 
in direct interest obligations of Rhode Is- 
land or the United States and in obligations, 
principal and interest of which are uncondi- 
tionally guaranteed by the United States. 


H. B. 747 reduces the time for filing 
claims in a decedent’s estate from one year 
to six months and also reduces the time 
after which an order of distribution may 
be entered from one year to six months. 

H. B. 748 amends the law relating to an 
allowance for the support of the family 
of a decedent by making it clearly apply 
to the family of a female decedent. 


Texas 


H. B. 981 empowers the court to order 
payment, during administration, of legacies 
and distributive shares and income there- 
from, where the value of estate assets is at 
least twice the aggregate amount of all 
debts, expenses and legacies. This proce- 
dure is designed to avoid frequently heavy 
federal tax on estate income. 


Wisconsin 


Chapter 135 authorizes the court to ap- 
point the county treasurer as trustee of a 
cemetery trust where no trustee is named 
in the will. 
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Chapter 189 permits a court having juris- 
diction of a trust or an estate to provide 
that no income tax returns need be filed 
when it is evident that no income tax is due 
or to become due from the trust or estate. 
This act also permits deduction for prem- 
iums paid on administrator’s bonds and of 
trustee’s fees in computing net taxable in- 
come of the estate. 


Chapter 245 allows guardians and testa- 
mentary trustees to resell without a license 
real estate acquired at or redeemed from 
judicial sales and to hold the proceeds in 
trust. 


Chapter 249 enables a court to provide 
that a testamentary trustee who has de- 
posited trust funds in a trust company bank 
which has filed the required security with 
the state treasurer shall not be required 
to produce all securities when he renders 
to the court an account of trusteeship if the 
certificate of bank examination to such se- 
curities is filed with the court. Chapter 269 
authorizes the court to make similar pro- 
vision for a guardian who has so deposited 
trust funds. 


Chapter 250 prohibits a foreign trust com- 
pany from acting as executor or trustee un- 
der a will of a resident of Wisconsin until 
it has filed the bond required of trust com- 
pany banks and the bond required of testa- 
mentary trustees, and requires that it render 
annual accounts to the court. 


IV. Investments and Miscellaneous 


(This portion of this subdivision has been 
re-written according to statutes.) 


Investment in Federal Housing obliga- 
tions have been made legal for trust funds 
in: 
Arizona (Ch. 92); Arkansas (Ch. 352); 
Indiana (Ch. 149); Maryland (Ch. 562); 
New Mexico (Ch. 163); New York (Ch. 352 
—any public housing authority provided 
there is a pledge of annual contributions by 
the United States Government or any 
agency thereof); Washington (Ch. 249). 

Obligations issued under the Federal 
Home Loan Bank Act are eligible for trust 
investments in: 

Arizona (Ch. 92); Washington (Ch. 249); 
Wyoming (Ch. 12). 

Investment in Federal savings and loan 
associations is now permitted in: 

Colorado; South Dakota (S. B. 49—also 
State building and loan associations); 
Wyoming (Ch. 12). 

A bill to legalize such investments, as 
well as in building and loan associations, 
was rejected in Connecticut (H. 1373), 
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Other measures include the following: 


Arkansas 


Act 136 substitutes for the former in- 
heritance tax an estate tax. While the act 
specifically attempts to tax intangibles of 
non-residents, which intangibles have ac- 
quired a business situs in Arkansas, the 
practical results, it is reported, may be the 
imposition of no tax. The tax is fixed at 
the difference between the Federal exemp- 
tion of 80% of the tax levied by the 1926 
act and the tax levied by the state of resi- 
dence. 

Act 137 prohibits banks and trust com- 
panies from soliciting the business of ad- 
ministering estates unless the advertise- 
ment or solicitation includes the words “i 
connection with your attorney.” 


California 


Chapter 795 provides that funds awaiting 
investment or distribution when deposited 
by a trust company in a savings account 
shall be deemed to be an authorized invest- 
ment if the deposit is fully insured under 
the provisions of any law of the United 
States. The same section was further 
amended to permit a trust company, when 
acting as a representative or as trustee, to 
cause stock or securities to be registered 
in the name of a nominee, but the trust 
company shall be liable for any loss occa- 
sioned by the acts of the nominee. 


Delaware 


S. B. 32 provides a comprehensive pro- 
cedure for the settlement of disputes among 
states with respect to domiciliary death 
taxes. 

S. B. 131 makes several changes in the 
list of legal investments, among which are: 
the addition of preferred and common stocks 
of industiral corporations which meet the 
stated requirements, and common stocks of 
any New York City bank, having capital 
and declared surplus of not less than $50,- 
000,000. 


Kansas 


The newly enacted reciprocity statute (S. 
B. 195) applying to intangibles of nonresi- 
dents became effective June 30, 1941. 

A bill introduced to define legals for in- 
vestments by fiduciaries failed to pass. 
While Kansas does not now have a list of 
legals, the prudent investor rule established 
by the decisions of the Supreme Court of 
that state has been held applicable. 
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Michigan 


Act 143 authorizes investment of trust 
funds in contracts of annuity or insurance, 
payable to the trust beneficiary, from com- 
panies qualified to sell such contracts in 
Michigan. 

Act 293 prohibits probate courts from 
granting orders of final distribution and dis- 
charging fiduciaries until after inheritance 
taxes in the decedent’s estate have been 
paid in full. 

Act 302 exempts from inheritance taxa- 
tion proceeds of insurance payable to trus- 
tees for distribution to beneficiaries named 
in the trust instrument. 


Minnesota 


Chapter 298 increases from $5000 to $25,- 
000 the amount which may be invested in a 
Common Trust Fund, while Chapter 380 
enlarges the list of “authorized securities.” 

By Chapter 470, the transfer of intang- 
ibles (as defined by the Minnesota Inheri- 
tance Tax law) by a non-resident decedent 
or-by reason of the death of such person, 
is exempted from such inheritance tax. 

A bill to completely revise the “author- 
ized securities” statute, changing from a 
restricted list to generally open provisions 
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under the “prudent investor” rule, failed of 
passage. 


Missouri 


S. B. 85 amends Section 571 of the Re- 
vised Statutes of Missouri, 1939, by adding 
the following: “provided further that noth- 
ing herein contained shall be construed as 
imposing a tax upon any transfer as defined 
in this act, of intangibles, however used or 
held whether in trust or otherwise, by a 
person, or by reason of the death of a per- 
son, who was not a resident of this state at 
the time of his death.” 


New Hampshire 


S. B. 27 permits investments in certain 
fire insurance companies, while H. B. 54 
permits further investments in bank stocks. 
S. B. 17 permits a further expansion of the 
list of public utility preferred stocks. H.B. 
69 empowers guardians, on consent of pro- 
bate judge, to invest in life, endowment and 
annuity contracts of life insurance compan- 
ies authorized to do business in New Hamp- 
shire. 


S. B. 63 relates to the compromise of 
domiciliary disputes as to inheritance tax, 
its provisions being similar to the statute 
adopted this year by New York. 

H. B. 72, relating to sales and investments 
by trustees, was enacted, incorporating the 
“prudent man” rule. Only 50% of the as- 
sets of a trust may be invested under the 
“prudent man” clause. 


New York 


Chapter 280 permits the tax commission 
to enter into a written agreement with the 
representative of a decedent, whose domicile 
is disputed by New York and another state, 
to accept a sum agreed upon in full pay- 
ment of the death taxes claimed. 
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North Carolina 


Chapter 50 exempts intangibles of non- 
resident decedents from inheritance taxa- 
tion. 


Ohio 

Section 5332-5 of the General Code was 
amended to exempt from inheritance, trans- 
fer or succession tax any transfer of or 
succession to intangible personal property 
of a non-resident, unless such property was 
employed by the non-resident in carrying 
on business in Ohio. 


Pennsylvania 


Under Act 57, a deed in lieu of foreclos- 
ure of a mortgage may be accepted by a 
fiduciary, on approval of court of common 
pleas, if the deed recites that it is made to 
save foreclosure costs. 


Act 300 permits the compromise of domi- 
ciliary death disputes by a procedure similar 
to that provided by the New York statute. 


Washington 


Chapter 41 enacts a new trust investment 
law, in which the major changes are: enlarg- 
ing municipal field; legalizing rails and pub- 
lic utilities as in New York; legalizing in- 
dustrials as in Delaware; and legalizing 
mortgages up to 60% if amortized in 20 
years or less. 


Chapter 119 enacts a Gift Tax Act. 


By Chapter 124, intangibles of non-resi- 
dent decedents are exempted from inheri- 
tance tax. By the same chapter, in case a 
gift tax was imposed on any property which 
later is included in donor’s estate, then the 
amount of the gift tax paid shall be credited 
against the inheritance tax assessed. 


Wisconsin 

Chapter 246 limits the investment of trust 
funds in real estate mortgages to such mort- 
gages or trust deeds as are first liens (ex- 
cept taxes) on improved real property. 


Chapter 248 removes the limitation as to 
the percentage of a trust fund which a trus- 
tee may invest in obligations of the United 
States. 


Chapter 257 rewrites certain sections of 
the law relating to public utilities bonds 
eligible for trust fund investment, and, 
among other things, defines net earnings 
available for fixed charges and enables in- 
clusion of earnings of merged companies 
in the five-years earnings test period. 
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Extension of Probate Jurisdiction 
Authority to Pass on All Estate Matters Urged 


MORTON JOHN BARNARD 


Chairman, Committee on Probate Jurisdiction and Practice, 
American Bar Assn.; Member of the Chicago Bar 


REVIEW of a number of state statutes 

indicated that the time was at hand 
when consideration should be given to the 
question of increasing the jurisdiction of 
the probate courts in the majority of states 
in which their jurisdiction is still limited. 
Further study along this line resulted in the 
paper which follows this report. 


The committee makes these specific re- 
commendations: 

1. That this comittee or an appropriate 
committee of the section, to be designated 
the “Committee on Proposed Uniform Pro- 
bate Legislation,” or by some similar desig- 
nation, be authorized to confer directly and 
cooperate with the appropriate committees 
of the Commissioners on Uniform Laws 
dealing with proposed uniform legislation 


From report to Probate Law Division, Ameri- 
can Bar Assn., Sept. 30, 1941. 


affecting probate practice, with a view both 
to recommending the drafting of uniform 
laws, such as the proposed Uniform For- 
eign Representatives Act and Uniform For- 
eign Wills Act, and to consider any pro- 
posed uniform legislation relating to pro- 
bate matters that may be drafted by the 
Commissioners. 

2. Since the matter of extending the jur- 
isdiction of the probate courts is one which 
presents different problems in different 
states, it can best be accomplished through 
the activities of state and local bar as- 
sociations. 
be appointed to cooperate with the appro- 
priate committees of the state and local bar 
associations in order to recommend ap- 
propriate action by them that will even- 
tually lead to the adoption of such legisla- 
tion as will increase the scope and juris- 
diction of the probate courts. 


Jurisdiction of Probate Courts 


HILE it is true that they exercise a 
much wider jurisdiction than do the 
courts of probate of England, the majority 
of probate courts in this country are still 
wanting in sufficient jurisdiction to enable 
them adequately to do a complete job of all 
matters which properly come before them. 
There is perhaps a greater lack of uniform- 
ity in the powers and jurisdiction of probate 
courts* in the various states than in any 
other phase of statutory law. Some states 
like California make their probate courts 
branches of their circuit or superior courts 
and thus vest in them complete jurisdiction. 
Others grant them little power, regarding 
them as mere justice courts. The majority 
of the courts lie somewhere between these 
two extremes with varying degrees of au- 
thority. 
One of the most noteworthy examples of 
the hesitancy to entrust probate courts with 


*And even in their names: Orphans Court (Pa., 
Del., Md.), surrogates (N. Y.) and probate courts 
(in most cases). 


that degree of jurisdiction to do a complete 
job is in the matter of appeals from their 
decisions. In the vast majority of the 
States appeals are still taken to the circuit 
court where a trial de novo is necessary in- 
stead of appealing directly to an appellate 
court on the record as in the case of an 
appeal from a court of general jurisdiction. 


Thus, a claim may be filed against an 
estate and bitterly contested, necessitating 
the taking of considerable testimony. The 
side receiving the adverse decision then 
appeals to the circuit court where the whole 
procedure must be undertaken again and 
the witnesses required to retell their stories 
even though no error appeared in the pro- 
ceeding in the probate court. 


Sometimes witnesses die or disappear in 
the interim, resulting in the allowance of 
improper claims or the (disallowance of 
legitimate claims. Claimants with spurious 
claims can tie up the estate for a consider- 
able length of time or make a nuisance 
value of their claim by appealing to the 
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circuit court, a simple and inexpensive pro- 
cedure compared to an appeal on a record 
to an appellate tribunal. Claimants with 
legitimate claims may be at the mercy of 
unscrupulous executors or administrators 
who appeal in order to wear them out. 

Claims, of course, are not the only items 
subject to a trial de novo. Hearings on 
admission of wills to probate, citations, ac- 
counts, and numerous other phases of pro- 
bate litigation thus find their way into the 
upper courts. 

The situation as to will contests in Il- 
linois is even more anomalous. If unsuc- 
cessful, the contestant may then appeal to 
the circuit court and retry the same issues. 
In lieu of such appeal or in addition there- 
to, he may file a suit to contest the will in 
the circuit court and retry the same issues 
without being barred by an adverse decision 
in either the probate court or the circuit 
court on appeal therefrom. 

Again the probate court has been held to 
have a limited jurisdiction to construe wills; 
that is, to the extent necessary to deter- 
mine to whom to make distribution. But 


this limited jurisdiction does not extend to 
all classes of cases and in many instances, 
particularly where real estate or trusts may 
be involved, a suit to construe the will must 


be filed in the circuit court. 

Some probate courts have been held to 
possess a limited equitable jurisdiction, 
usually only such as is conferred by statute 
or is considered indispensable to the exer- 
cise of such powers as have been expressly 
conferred. A few states such as New York, 
Wisconsin, Indiana, Nebraska, Pennsyl- 
vania, etc., vest substantial equitable pow- 
ers in their probate courts. In most states, 
however, probate courts have been held to 
have little equitable power and cannot en- 
force a vendor’s lien, determine or discharge 
equitable liens or exercise jurisdiction over 
testamentary trusts or construction of wills, 
or other matters which are considered pure- 
ly of an equitable nature. 

This limited equitable jurisdiction be- 
comes more apparent where questions of 
testamentary trusts are involved. Frequent- 
ly a testator bequeaths his estate to a trus- 
tee, often the same person or trust com- 
pany as is named executor. While all pro- 
bate courts exercise control and supervision 
over the executor, most of them have no 
jurisdiction over testamentary trustees nor 
can they control the distribution by a trus- 
tee to the beneficiaries. If the trustee fails 
to distribute the estate in accordance with 
the will, the beneficiaries are limited to a 
suit for an accounting in the circuit court. 
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Many times this limitation of jurisdic- 
tion permits the person named as executor 
and trustee so to maneuver his position that 
when called upon to answer in the probate 
court he can challenge the jurisdiction of 
that court on the ground that the matter is 
one cognizable solely in equity and when 
confronted with a complaint in equity may 
insist that the matter has been or can only 
be passed upon by the probate court. 

Real estate presents another case where- 
in the probate court normally falls far short 
of its potentialities. Under the theory that 
upon the death of the decedent real estate 
descends directly to the heirs or devisees, 
most probate courts have been held to be 
without jurisdiction over the real estate ex- 
cept such as may be necessary to enable 
the court to order the real estate sold to 
pay debts or legacies. The probate court 
is deprived of the power to supervise the 
management of real estate during the pe- 
riod of administration. If the executor or 
administrator happens to collect the rent 
during that time, he is not answerable 
therefor in his accounts as executor or ad- 
ministrator and anyone entitled to an ac- 
counting of the income must file a suit 
therefor in the circuit court. 

Perhaps the explanation of this refusal 
to vest greater authority in the probate 
court is a lack of confidence in the probate 
judges. If the probate judges lack ability, 
elect better judges. Since all his time is 
devoted to probate matters, the probate 
judge is in a better position to pass upon 
them than is a judge of the circuit court. 

Is it not time to remove these limitations 
on the jurisdiction of the probate court and 
enable it to pass upon all matters properly 
before it without a retrial on appeal to the 
circuit court or requiring the institution of 
a separate suit? The probate court should 
be. the place where all matters involving 
the estate should be determined. How 
much more expedient it would be to have 
all claims against the estate, whether based 
on tort or contract, adjudicated in the pro- 
bate court; to have will contests brought in 
the probate court where the will was proven 
in the first instance; to have the probate 
court construe all wills filed before it; to 
give the probate court jurisdiction over 
testamentary trusts so as to enable it to 
follow the estate to its ultimate distribution 
to the beneficiaries; to permit the probate 
court to conserve real estate; to abolish the 
trial de novo and provide for all appeals to 
the appellate court in the same manner as 
appeals from other courts of record;—in 
short, to streamline estate administration. 
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Fiduciary Law in the Making 


Recent Decisions on Estates and Trusts 
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Deviation from Terms of Trust 


N Porter v. Porter, 20 Atl. (2d) 465 (Me., 

1941), the settlor created an irrevocable 
trust in 1912, authorizing the trustees to 
invest only in certain types of high-grade 
bonds. Fearing inflation, eager to increase 
the return on the fund, and with $42,000 
out of the $140,000 trust fund idle because 
of the restrictions, the settlor (who is also 
co-trustee and principal beneficiary) seeks 
a decree permitting the trustee to deviate 
from the terms of the trust. The court re- 
fused permission, however, on the ground 
that there was no emergency, no sufficient 
change in circumstances. 


Duty to Convert Non-Legals 


Three cases in Pennsylvania are of great 
importance in the development of a test 
by which to determine when a trustee should 
convert non-legals in an adverse market. 
In the principal case, In re Casani’s Es- 
tate, 21 Atl. (2d) 59 (Pa., 1941), there 
were four opinions: majority, concurring, 
and two separate dissenting opinions. 

The testator died after one year of the 
depression, creating a trust by will. Some 
of the securities from the testator’s estate 
received by the trustees in 1931, were non- 
legals. At the time of their first account 
in 1939, over eight years later, the trustees 
still held the same securities. The trustees 
had sought the advice of brokers; they 
had employed a trust company as agent. 
In the judgment of the trustees and their 
advisers, it was unwise to “sacrifice” these 
“sound” securities which were, they 
thought, destined to return to their 1930 
inventory values. 

The majority opinion was that the trus- 
tees had exercised “common skill, common 
prudence and common caution”; that the 
trustees had not been inactive nor neglect- 
ful; and that they should not be surcharged. 
The dissenting judges thought that the 


From report to Joint Meeting of Probate and 
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trustees had delayed unreasonably, and 
were really speculating on a possible up- 
turn in the market. 


In the second case, In re Stirling’s Es- 
tate, 21 Atl. (2d) 72 (Pa., 1941), the trus- 
tees were authorized to retain non-legals, 
and hence all judges agreed that the test 
laid down by the majority in the preceding 
case was applicable. Stern, J., in his dis- 
sent in the first case said pointedly that 
under the majority view, the same test was 
being used whether or not a power to re- 
tain non-legals was conferred. 


In the third case, In re Quinn’s Estate, 
21 Atl. (2d) 78 (Pa., 1941) there were in 
the trust account large blocks of two trust 
companies’ stock. Since the market was 
abnormally thin and depressed, and these 
large offerings would have demoralized the 
market, all agreed that the trustees were 
justified in not converting the stock earlier. 


Trust Investments: Necessity of Diversi- 
fication 


Pennsylvania has adopted the view that 
if a trustee has made investments which 
are otherwise proper, he will not be sur- 
charged for loss merely because he failed 
to diversify the investments. In re Saeger’s 
Estate, 16 Atl. (2d) 19 (1940). A more 
extreme case in accord is In re First Nat. 
Bank of the City of New York, 25 N. Y. 
S. (2d) 221 (Sup. Ct., Sp. T., 1941) in which 
trustees under a trust created by George 
F. Baker had 68% to 80% of the trust 
fund invested in railroad securities. 


Self-Dealing 


In Bayless v. Wheeler Kelly Hagny Trust 
Co., 109 Pac. (2d) 108 (Kan., 1941) the 
trust agreement provided that the trustee 
was to receive a certain commission and 
was to make no other profit nor receive 
other compensation. The trustees from 
time to time financed bond issues, buying 
the whole issue below par. It then sold 
some of the bonds to itself as trustee at 
par or slightly below. The court decided 
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that the trustee had to restore to the trust 
account the profit it had made on the bonds 
sold to the trust. 

It has been held not to be self-dealing 
if a corporate trustee advances money 
temporarily to finance a mortgage loan for 
the purpose of making it available for trust 
investments as needed. Pike v. Camden 
Trust Co., 16 Atl. (2d) 684 (N. J. Ch. 
1940). 

An exhaustive discussion of inter-depart- 
mental transactions in trust companies as 
self-dealing is to be found in the decision 
in In re Binder, 187 Ohio St. 26, 27 N. E. 
(2d) 939 (1940). 


Overpayment to Beneficiary 


In a decision which has been criticized as 
contrary to the Restatement [54 Harv. L. 
Rev. 524 (1941)] the Supreme Court of 
Kansas has held that where an untraceable 
overpayment has been made to one bene- 
ficiary, the other beneficiaries are not en- 
titled to a lien on the interest of the over- 
paid beneficiary until the deficiency is re- 
stored. Woods v. Duval, 151 Kan. 472, 99 
Pac. (2d) 804 (1940). 


Charges Against the Trust Fund 


Counsel fees and costs of litigation are 
proper charges, if the trustee acted reason- 
ably and in good faith, even though the 
cause is lost. In re Trust Deeds of Smaltz, 
17 Atl. (2d) 455 (Superior Ct., Pa., 1940, 
rehear. den. 1941); In re Wanamaker’s 
Trust, 17 Atl. (2d) 380 (Pa., 1941). Nor, 
as decided in the last case, will a trustee 
be surcharged for the amount of attorney’s 
fees paid by the beneficiary in his success- 
ful litigation against the trustee. 

But under a New Jersey statute ef- 
fective July 1, 1939, no allowance of coun- 
sel fees may be made except for services 
of members of the New Jersey bar, main- 
taining offices in New Jersey, except in a 
proceeding requiring the services of an at- 
torney of a foreign jurisdiction. As inter- 
preted in Barsotti v. Bertolino, 16 Atl. (2d) 
454 (N. J. Ch. 1940), no allowance will be 
made for services of New York counsel in 
the settlement of a trustee’s account, except 
that which was rendered before the effective 
date of the statute. 


Powers of a Trustee 


A power to sell does not confer a power 
to mortgage. Stengel v. Royal Realty 
Corp., 17 Atl. (2d) 127 (Md., 1941); but 
a power to convey real property need not 
be express if it is reasonably necessary in 
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order to carry out the terms of the trust. 
Revoc Co. v. Thomas, 16 Atl. (2d) 847 (Md., 
1940). 


Trustee’s Personal Liability 


Two recent cases indicate a relaxation 
of the rule that a trustee who signs a con- 
tract as trustee is liable personally unless 
he expressly stipulates to the contrary. 
East River Savings Bank v. 245 Broadway 
Corp., 284 N. Y. 470, 31 N. E. (2d) 906 
(1940); Terminal Trading Co. v. Babbit, 
109 Pac. (2d) 564 (Wash., 1941). 


Spendthrift Trusts 


Maryland has adopted what is conceded 
to be the minority view that spendthrift 
provisions may protect corpus as well as 
income. Medwedeff v. Fisher, 17 Atl. (2d) 
141 (Md., 1941). In Delaware it was held 
that a clause against anticipation is not 
necessarily one against alienation. _ Wil- 
mington Trust Co. v. Wilmington Trust Co., 
15 Atl. (2d) 665 (Del., 1940). In Pennsyl- 
vania it was decided that spendthrift pro- 
visions in a will could protect the bene- 
ficiaries of the estate during the period of 
administration, even though no trust was 
thereafter provided for. Holmesburg Bldg. 
Ass’n v. Badger, 18 Atl. (2d) 529 (Superior 
Ct., Pa., 1941). 


“Totten” Trusts 


The controversial New Jersey statute 
which seems to provide for tentative trusts 
in bank accounts is construed and sustain- 
ed in Hickey v. Kahl, 19 Atl. (2d) 33 (N. 
J. Ch., 1941). The statute has been called 
unconstitutional: Thatcher v. Trenton 
Trust Co., 119 N. J. Eq. 408, 182 Atl. 912 
(1936); Travers v. Reid, 119 N. J. Eq. 
416, 182 Atl. 908 (1936). 

In In re Beck’s Estate, 23 N. Y. S. (2d) 
525 (1941) the Appellate Division held a 
tentative trust to be revoked by a will, even 
though the bank account was not mention- 
ed in the will. 

(See also under Spouse’s Right of Elec- 
tion.) 


Participation in Breach of Trust 


Cases in several jurisdictions involve the 
liability of a bank where a trustee makes 
withdrawals from a trust account, makes 
deposits in his personal account, and then 
uses the money to pay his personal indebt- 
edness at the bank or withdraws it for other 


uses in breach of trust. In U. S. Fidelity 
and Guaranty Co. v. Hood, 7 S. E. (2d) 
872 (W. Va., 1940), the court held that the 
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bank was liable. The decision in Peoples 
Nat. Bank v. Guier, 145 S. W. (2d) 1042 
(Ky., 1940) is interesting because Ken- 
tucky has enacted, with certain omissions, 
the Uniform Fiduciaries Act. The court 
held the bank to be liable since it was put 
on notice, even though it acted entirely 
without evil motive. Grace v. Corn Ex- 
change Bank Trust Co., 259 App. Div. 896, 
19 N. Y. S. (2d) 925 (1940) is especially 
interesting because the majority opinion ex- 
cuses the conduct of the bank on the ground 
that in a busy metropolitan bank, with mod- 
ern bookkeeping methods, no person in au- 
thority has knowledge of a withdrawal from 
a trust account, a deposit of the same 
amount in a private account, and the later 
payment of the same amount to the bank on 
the trustee’s personal indebtedness. 


Fiduciary as Necessary Party 


In Thames v. Mississippi, 117 Fed. (2d) 
949 (C. C. A. 5th C., 1941), the Circuit 
Court of Appeals held that the diverse 
citizenship of an administrator was not suf- 
ficient to give the federal court jurisdiction 
in an action for the wrongful death of the 
intestate when the defendant and all of 
the beneficiaries were citizens of one state. 
The action was brought under the Mississip- 
pi wrongful death statute which permitted 
the action to be brought by either the 
administrator or the beneficiary. 


Testamentary trustees are “persons bene- 
ficially interested” and therefore must be 
joined in a will contest. Moll v. Gordike, 
25 N. E. (2d) 258 (Ind., 1940). But a 
trustee cannot appeal from a decree which 
satisfies all of the beneficiaries, if they are 
sui juris, because he is not an “aggrieved 
party.” In re Musser’s Estate, 17 Atl. 
(2d) 411 (1941). 


Execution of Wills 


The famous “line of vision” test (to de- 
termine whether attestation occurs in the 
presence of the testator) is extensively re- 
viewed and the liberal rule adopted in In 
re Demaris’ Estate, 110 P. (2d) 571 (Ore., 
1941). In In re McDonald’s Will, 13 S. E. 
(2d) 289 (1941), the Supreme Court of 
North Carolina refused to extend the “same 
transaction” rule to validate a will where 
the witness signed one afternoon and the 
testatrix signed the following evening, al- 
though she later acknowledged her signa- 
ture to the witness. 


In New York a holographic will of nine 
pages, although attested, was not establish- 


~ av 


All-Winter Sun Festival Nov. 1 to April 1 


Largest 
TRUST COMPANY 


in the Golden State 
* 


ECURITY-FIRST NATIONAL 
“ BANK OF LOS ANGELES 


MEMBER FEDERAL RESERVE SYSTEM * MEMBER 
FEDERAL DEPOSIT INSURANCE CORPORATION 


ed as the last will of the testator because 
it was not clear that these pages consti- 
tuted the original will; the sheets were un- 
numbered and were held together only by 
clips which did not pierce the paper. In 
re Allen’s Will, 282 N. Y. 492, 27 N. E. 
(2d) 22 (1940). 

A most informal writing in a memoran- 
dum book was held to be a valid holo- 
graphic will in an Alaska case (Lovokog v. 
American Red Cross, 111 Fed. (2d) 88 (C. 
C. A. 9th C., 1940), but generally a letter, 
although showing some dispositive intent, 
has not been held to be sufficient to consti- 
tute a holographic will: In re Aufestad’s 
Estate, 106 P. (2d) 1087 (Montana, 1940); 
In re Kenyon’s Estate, 109 P. (2d) 38 (D. 
C. of App. Cal., 1941). 


In Moyers v. Gregory, 7 S. E. (2d) 881 
(Va., 1940) a sentence was written in by 
the testator just above his signature on a 
holographic will. The sentence stated that 
the will was to be void after a certain date. 
The court held that changes made by the 
testator in his handwriting where the testa- 
tor still intended his signature to be ef- 
fective, constituted a re-execution of the 
will, with all changes valid as part of the 
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new will. But interlineations in a holo- 
graphic will by a stranger with the knowl- 
edge and consent of the testator were held 
completely to vitiate the instrument as a 
holographic will in Estate of Fowle, 93 P. 
(2d) 555 (Calif., 1939). 


Revocation of Wills 


The Supreme Court of Nevada has de- 
cided that a man’s will is not impliedly re- 
voked by his wife’s recovering a divorce 
against him. In re Arnold’s Estate, 110 
P. (2d) 204 (Nev., 1941). There was no 
property settlement. In the same state it 
was decided that a will made by a married 
woman was not revoked by her divorce and 
subsequent remarriage. In re Walter’s Es- 
tate, 104 P. (2d) 968 (Nev., 1940). 


A valuable review of the law on revo- 
cation by cancellation is found in In re 
Tremain’s Will, 282 N. Y. 485, 27 N. E. 
(2d) 19 (1940). A case of dependent rela- 
tive revocation is Steward v. Johnson, 194 
So. 869 (Fla., 1940). 


In Terrorem Clauses in Wills 


In Girard Trust Co. v. Schmitz, 20 Atl. 
(2d) 21 (N. J. Ch. 1941) a testamentary 


gift to certain brothers and sisters was ex- 
pressly conditioned on their refraining from 
having “any communication or intercourse” 
with a certain disinherited brother and sis- 


ter and their families. The condition was 
held to be “in terrorem,” against public 
policy and void. The opinion contains a 
valuable review of the English and Amer- 
ican authorities. But in In re Alexander’s 
Estate, 19 Atl. (2d) 374 (Penn., 1941) a pro- 
vision that if testator’s widow contested his 
will or was not satisfied with it her son 
by a former marriage would receive only 
$5. was held to be a condition precedent and 
not invalid. 


Proof of Wills 


In In re Walter’s Estate, 258 N. Y. 158, 33 
N. E. (2d) 72 (1941) one of two witnesses 
to a will was absent from the state when 
the will was offered for probate. The other 
witness testified. No demand was made to 
have the testimony of the absent witness 
taken by commission, and the will was 
therefore admitted to probate under the 
New York statute. The absent witness 
was presumably out of the state because he 
was also a legatee, and had he testified, 
his legacy would have been void. The court 
held that the interested witness was not 
disqualified from taking his legacy. 
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Rights of Creditors of Heir or Devisee 


In In re Duffy, 292 N. W. 165, 128 A. L. 
R. 943 (Iowa, 1940), the question was 
whether a creditor of an heir could contest 
a will (by which the heir was protected 
against his creditors) on the ground of 
lack of testamentary capacity. The court 
held that the creditor was one who would 
have a beneficial interest if there was no 
will and therefore he was a proper one to 
attack it. 

In In re Kalt’s Estate, 102 P. (2d) 399 
(Calif., 1940), it was held that a devisee 
could renounce his interest under the will, 
even several years after the _ testator’s 
death, and could thereby defeat the lien 
of a judgment creditor since the renuncia- 
tion divested the title of the devisee ab 
initio. (Subsequently reversed, 16 A. C. (2d) 
766.) 


Technical Words Used in Wills 


It has finally been settled in New York 
that if a testator dies after the enactment of 
§47-C of the Decedent Estate Law, even 
though he leaves an older will, the word 
“heirs” in his will will be interpreted ac- 
cording to the statute of descent in exist- 
ence at the date of his death, and not at 
the date of the execution of the will. In 
re Koch’s Estate, 282 N. Y. 462, 27 N. E. 
(2d) 10 (N. Y., 1940). Accord: Seavy v. 
O’Brien, 29 N. E. (2d) 196 (Mass., 1940). 

But in a later case in the Court of Ap- 
peals of New York it was held that where 
a testator died many years ago, creating a 
trust for a niece for her life, with a gift 
over at her death to such “persons as are 
then by law the lawful heirs-at-law” of 
such niece, the “heirs” should be those per- 
sons who would have been heirs under the 
statute of descent in existence at the date of 
the execution of the will, and not at the 
date of the death of the niece. In re Bat- 
tell Will, 286 N. Y. 97, 35 N. E. (2d) 913 
(1941). 

In Delaware it was decided that a gift 
to the “heirs” of a deceased devisee should 
not include an adopted child. Hall v. Cran- 
dall, 20 Atl. (2d) 545 (Del., 1941). Buta 
substitutional gift to “The child or chil- 
dren of any child of mine who pre-deceases 
me” was held to include an adopted child 
of a child, especially since the child was 
adopted before the testator made out his 
will. In re McEnan’s Estate, 15 Atl. (2d) 
340 (N. J., 1940). In accord is In re 
Holden’s Trust, 291 N. W. 104 (Minn., 
1940). 
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Incorporation by Reference 


An important decision in New York, 
much commented upon in the law reviews, 
is President and Directors of Manhattan 
Co. v. Janowitz, 21 N. Y. S. (2d) 232 (App. 
Div., 2nd Dept., 1940). In 1933 Janowitz, 
by formal indenture, created an inter vivos 
trust, reserving a power to amend by an 
instrument in writing. On four occasions, 
twice before the execution of his will, once 
immediately thereafter, once later, the set- 
tlor by supplemental trust indentures exer- 
cised the power to amend. By his will he 
left most of his estate to the trustee named 
in the original trust indenture, to be held 
subject to the same terms of trust. The 
court held that a revocable and amendable 
trust indenture could not be incorporated 
into a will by reference. 

Hardly to be reconciled with the strict 
decision in the Janowitz case is that in 
Matter of Clendenin, 175 Misc. 585, 24 N. 
Y. S. (2d) 506 (Sup. Ct., 1940). In that 


case, on the direction of the testator, en- 
tries made in a book of account after the 
will was executed were referred to to de- 
termine how much legacies should be re- 
duced by the balance of advances and 


credits. 

In a California case, Simon v. Grayson, 
102 P. (2d) 1081 (1940) the testator re- 
ferred in his will to a letter “that will be 
found with my effects.” A later codicil 
contained no reference to the letter. The 
letter found was dated between the dates 
of the will and the codicil. It was held 
that the letter was duly incorporated. 


Metropolitan Life Ins. Co. v. Hall, 12 S. 
E. (2d) 53 (Ga., 1940) involved the ques- 
tion of the incorporation of a will in a 
deed of trust, but the reference failed be- 
cause of uncertainty. 


Spouse’s Right of Election 


The important question of whether a 
tentative (or Totten) trust could be used 
to avoid a spouse’s expectancy under the 
New York Decedent’s Estate Law was at 
least partially answered in Krause v. 
Krause, 285 N. Y. 27, 32 N. E. (2d) 779 
(1941). The husband deposited money in a 
savings bank in a tentative trust for a 
daughter by a prior marriage. The hus- 
band left a will, disinheriting his wife, but 
the will had not been probated at the time 
of this litigation. The Court of Appeals 
held that the transfer in trust was il- 
lusory under Newman v. Dore, 275 N. Y. 
371, 9 N. E. (2d) 966, 112 A. L. R. 648, 
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and hence, presumably, when the will was 
probated, the widow could elect to take 
her share in her husband’s estate which 
would for this purpose include the money 
in the savings bank. It is not expressly 
decided what the rule would be if the hus- 
band died intestate. 


In In re McGlone’s Will, 284 N. Y. 527, 
32 N. E. (2d) 539 (1940), a written and 
subscribed renunciation by a woman before 
her marriage of all right in her intended 
husband’s estate was held not to bar her 
right te take against a will made after 
1930, since the statute requires that such 
a renunciation be acknowledged. Nor did 
the Decedent’s Estate Law, in so providing, 
violate any of the husband’s constitutional 
rights in respect to this antenuptial con- 
tract. 

In other decisions during the past year 
courts have shown equal strictness in con- 
struing antenuptial agreements which are 
asserted to bar the statutory widow’s al- 
lowance: In re Bradley’s Estate, 106 P. 
(2d) 1063 (Colo., 1940); In re Shapero’s 
Estate, 102 P. (2d) 569 (Cal. Dist. Ct. App., 
1940). 

In In re Maiden’s Estate, 284 N. Y. 429, 
31 N. E. (2d) 889 (1940) the Court of 
Appeals split four to three on whether the 
facts that a wife moved out of her hus- 
band’s home and lived apart for eight years 
were sufficient proof, without more, of such 
an abandonment as would bar the wife 
from claiming her share in her husband’s 
estate. The majority held that abandon- 
ment had not been proved. 


Apparently inconsistent cases in Georgia 
on whether a wife who is given a life estate 
under her husband’s will may also claim 
her statutory right to a year’s support, 
are: Rogers v. Woods, 10 S. E. (2d) 404 
(Ga., 1940); Matthews v. Matthews, 13 S. 
E. (2d) 848 (Ga., 1941). 


Public National’s New Home 


New York, N. Y.—On October 6, the 
Public National Bank and Trust Company 
formally opened for business its new and 
greatly enlarged main office quarters in the 
bank’s own nine story building at 37 Broad 
Street. The building, which is reputed to 
be one of the finest types of architecture 
in its class, was recently purchased by the 
bank, one of New York’s important banking 
institutions. 
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Distribution—Gift to Class—Right of 


Survivor to Income 


Massachusetts—Supreme Judicial Court 


New England Trust Co. v. Berry, 1941 A.S. 1455; 
Sept. 13, 1941. 


Under paragraph B of the will, dispos- 
ing of 30% of the income of the estate, the 
income was to go to A and B “in equal 
shares, share and share alike, during their 
lives,” with the right of each to draw $750 
per year out of principal if she needed it. 
If only one survived the testator, she was 
to have all the income and the right to draw 
$1500 per year from principal. If neither 
survived the testator the whole was to go 
to C with the right to draw $1500 per year 
from principal. If one of them survived 
the testator “and upon the death of the 
survivor” of them all the income was to 
fall into paragraph D, which provided for 
the ultimate distribution of the principal. 
A and B both survived the testator. Later 
A died, and the question was as to her 
share of the income and principal. 

HELD: While not specifically stated, 
the fair intent of the will was that on the 
death of either A or B after the testator 
the survivor took the whole of the income 
just as she would if the other had prede- 
ceased the testator. More technically the 
gift to A and B would be regarded as a 
gift to a class and go to the survivor of the 
class. The words “during their lives” are 
not necessarily limited to their joint lives, 
but may be shown to include the life of the 
survivor. 

The above reasoning, however, could not 
be applied to the $750 of principal, since 
that was specifically given to “each,” and 


while probably the testator would have so 
provided if the question had arisen in his 
mind, there are no words upon which this 
intention could be predicated. 


a 


Distribution—Trust of Deposit 


Massachusetts—Supreme Judicial Court 
Grecley v. Flynn, 1941 A.S. 1441; Sept. 10, 1941. 


Suit by P as guardian of X to recover 
a savings bank book from D and to compel 
the bank to pay to P. The deposit stood 
in the name of X, trustee for D. X, be- 
fore the guardian was appointed, made the 
deposit and notified D, but he at first re- 
fused to accept the trust, but did later. Af- 
ter losing the book several times, X deliv- 
ered it to D’s mother to give to D, which 
she did, and D accepted it. The master 
found that X alone controlled the account 
and that she alone could make withdrawals. 
She intended to keep control during her 
life and that the account should be payable 
to D on her death. She did make several 
withdrawals, but in each case gave the 
money to D. 


HELD: There was no present gift of 
the bank book, as the delivery was not 
with the intent to pass title. There was, 
however, a valid trust. An informal trust 
of this sort requires notice to the cestui 
or to someone in his behalf and at least an 
implied acceptance by him. These elements 
existed here and a valid trust was created, 
the terms of which were that X was to 
have sole control, both as to principal and 
income, whatever remained on her death 
to go to D. The fact that she might re- 
voke the trust by withdrawing the whole 
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was not inconsistent with a present valid 
trust. 

The decree was that a trustee should be 
appointed to take over the book’ during X’s 
life for her use, as to both principal and in- 
come. If any was left on her death it 
should go to D after deducting the trustee’s 
charges. 

The court said that the suit should have 
been in the name of the ward rather than 
of the guardian, but that could be cured 
by amendment. 


a 


Jurisdiction—Proper Court In Which 
To Try Title to Property in Probate 


South Dakota—Supreme Court 
Howe et al v. Larson et al, 299 N.W. 876. 


The court denied to the plaintiff the right 
to bring an action to quiet title to property, 
the title of which arose out of an estate 
which was still in probate, the court say- 
ing that: “The Circuit Court will not as- 
sume jurisdiction of the administration of 
the estate of a decedent under its ancient 
equitable powers until exceptional circum- 
stances are shown indicating that the Coun- 
ty Court is incompetent to afford adequate 
relief. *** When a court of competent juris- 
diction undertakes to deal with the subject 
matter of a case, its authority continues, 
subject only to the appellate authority, until 
the matter is finally and completely disposed 
of, and no court of coordinate authority is 
at liberty to interfere.” 


ee, 


Life Tenant and Remainderman — 
Accounting of Semi-Annual Increment 
on United States Savings Bonds — 
Held to Be Income — How Realized 
Currently 


Wisconsin—Supreme Court 
Will of Wehner, decided October 7, 1941. 


Testator left his estate in trust, the in- 
come to be paid to his widow for life and 
the corpus to be distributed at her death 
to two children, who are minors. The trus- 
tee purchased for the trust estate $1,400 
(maturity value) of United States Savings 
Bonds at their regular issuing price of 
$1,050. Bonds of this type do not bear 
stated interest, but increase in redemption 
value each six months until, if held to their 
ten-year maturity, the amount payable re- 
presents a yield of 2.9 per cent per annum, 
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compounded semi-annually. They are, how- 
ever, redeemable at any time after sixty 
days from their date of issuance at a price 
which, at the end of the first year, repre- 
sents a yield of 1.33 per cent compounded 
semi-annually, and increases each six 
months. 

The trustee proposed to treat the in- 
crease in redemption value as income every 
six months, and to reduce this income to 
cash for the life tenant by having the 
corpus account purchase the increment 
from the income account without actually 
turning in the bonds for redemption. The 
fund thus expended would be restored to 
corpus whenever the bonds were matured 
or redeemed. The guardian ad litem for 
the minor remaindermen objected on the 
ground that the semi-annual increment in 
value represents corpus and not income, 
or if income, it belongs to the person who 
is the income beneficiary at the time of 
actual redemption or maturity of the bonds; 
and on the further ground that it would 
not in any event be proper to devote corpus 
funds to the purchase of the increments 
from the income account prior to their 
actual realization at redemption or matur- 
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AMERICAN RED CROSS 


ity. The trustee applied to the county 
court for instructions and that court ap- 
proved the trustee’s plan. The guardian 
ad litem appealed. 

HELD: 1. While the courts generally 
hold that the gain resulting from the pur- 
chase of ordinary bonds at a discount be- 
longs to corpus, the semi-annual increases 
in redemption value of United States Sav- 
ings Bonds are income and not corpus, be- 
cause the character of this new type of 
security is such as to differentiate it from 
ordinary bonds purchased in the market. 


“It is considered that the increase in the re- 
demption price is not an appreciation in the value 
of the bond in the sense that an ordinary bond 
bought at a discount appreciates as the selling 
price thereof approaches par, ... This increase 
in the redemption price is what the investor re- 
ceives for the use of $1,050, and for the deferment 
of the payment until such time as the bond ma- 
tures or is presented for redemption . .. That 
this is income it seems too plain to us for argu- 
ment.” 


2. The semi-annual increase in redemp- 
tion value is income of the person who is 
life tenant at the time such increase comes 
into existence, though its realization in 
cash is deferred until maturity or redemp- 
tion of the bonds. 

3. The trustee’s proposed method of 
making the income available currently to 
the life tenant is proper. 
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“Here is a security admittedly as good as any 
which could be purchased in the market and bear- 
ing a higher rate of interest than any other se- 
curity equally as good. If the contention of the 
guardian ad litem should be sustained and the 
income could not be anticipated in this matter, 
then in order to make the income available the 
trustee would be obliged to surrender the bond in 
order to procure the income and could thus never 
derive the full benefit of the increasing redemp- 
tion price. On the other hand, by investing the 
corpus in the interest earned but not payable, 
which belongs to the life tenant, the funds be- 
longing to the corpus are placed in an absolutely 
safe investment and the income is made available 
to the life tenant. This plan makes the United 
States Savings Bonds a practical and workable 
form of investment for trust funds in a manner 
which assures the life tenant a steady flow of 
income while at the same time keeping the funds 
of the remainderman safely invested in a secur- 
ity of the highest type available in any market.” 


NOTE: This is believed to be the first 
case in the United States on this point, as 
to which considerable doubt has existed in 
the minds of trustees. 
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Taxation—Income—Basis of Prop- 
erty Which Passed Under Power of 
Appointment 


United States—District Court (E. D. Pa.) 
July 23, 1941 


Jay Cooke et al. (Nina L. B. Cooke Estate) v. 


United States 


Mrs. Benson, who died May 4, 1930, had 
given her daughter Mrs. Cooke a general 
power of appointment. Mrs. Cooke died 
November 20, 1933 exercising the power 
in her will. The question was: when was 
the property, passing under the exercise of 
the power, “acquired by bequest’’? 


HELD: Rejecting the contention that 
the property passed under the will of the 
mother, the grantor of the power, (at the 
time of her death, 1930), the incidence of 
title passed upon Mrs. Cooke’s death, and 
the date of her death (1933) was the 
proper time to determine the basis of the 
property passing under the exercise of the 
power. 


(a 


Taxation—Income—Where Executor 
Serves for Pay, Expense Held Deduct- 
ible 


United States—Board of Tax Appeals 


John Preston Rice v. Commissioner, 44 B. T. A. 
(No. 121) 


Petitioner, an investment banker, be- 
came executor of a large estate of a de- 
ceased customer and received $15,000 per 
year for such services. He employed a 
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man: experienced in estate’ matters and a 
clerk to operate the estate and paid them 
some $3,350. The Commissioner denied 
deductions for such expenses, alleging the 
executor was not carrying on a business. 

HELD: The question was not. whether 
the estate was carrying on a business, but 
whether the executor’s activities constitut- 
ed his carrying on a business. Also, this 
is distinguishable from a case where the 
taxpayer serves as executor for some de- 
ceased relative, without compensation, and 
incurs losses or expenses. Since the peti- 
tioner was serving as executor for pay, the 
expenses incident to that employment were 
deductible as business expenses. 


0 


Wills—Probate—Codicil Republishes 
Will and Revokes Intervening Will 


New York—Surrogate’s Court, New York County 
Matter of Klein, N. Y. L. J., October 14, 1941. 


Three instruments were offered for pro- 
bate: (1) a will dated October 31, 1940; 
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(2) another will, which made a complete 
distribution of the estate, dated February 
27, 1941; and (3) a codicil dated April 8, 
1941 which declared that it was “‘to be a 
codicil to my Last Will and Testament, 
dated October 31, 1940.” The codicil made 
two slight changes in the provisions of the 
earlier will. The attorney who drafted the 
codicil and supervised its execution drew 
the earlier will and knew nothing about 
the intervening will. 


HELD: The codicil revoked the inter- 
vening will and republished the earlier one, 
so that the earlier will and the codicil con- 
stituted the final testamentary disposition. 
The Surrogate rejected the proposition 
that the codicil operated only to modify 
certain parts of the intervening will and 
that the earlier will should be denied pro- 
bate. It was considered immaterial that 
the codicil lacked an express declaration 
that all testamentary instruments other 
than the earlier will were revoked. 
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